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Quality of justice

The Supreme Court’s decision to lay down stringent “safeguards” in the enforcement of the
Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989, threatens to
undermine the court’s own formidable record of acting as a custodian of the rights of the most
disprivileged. On Tuesday, a two-member bench said the SC/ST Act is being abused by “vested
interests” for political or personal reasons and that procedural safeguards were necessary “to
avoid false implication” of innocents under the Act. The bench has proposed provisions including
anticipatory bail for the accused and a “preliminary enquiry” before registering a case. The apex
court’s fear about misuse of the law and its reasoning for bringing in a regime of permissions and
conditions is flawed. In fact, the SC may have taken the first step towards blunting this radical law,
thereby letting down the most marginalised sections of society which look up to it to protect,
uphold and expand their freedoms.

Every law, including against rape, dowry or child marriage, has the potential to be misused. The
Atrocities Act is no exception. There must be checks and balances to prevent its abuse as well.
But these cannot be of a kind that render the law ineffective. For instance, the SC has said that
“the arrest of a public servant (under the Atrocities Act) can only be after approval of the
appointing authority and of a non-public servant after approval by the Senior Superintendent of
Police which may be granted in appropriate cases if considered necessary for reasons recorded.
Such reasons must be scrutinised by the magistrate for permitting further detention”. Such
monitoring is more likely to help the powerful accused rather than the vulnerable victim. Further,
there is little evidence to suggest largescale abuse of the SC/ST Act. On the other hand, data with
the National Crime Records Bureau shows that atrocities against Dalits have been rising, with the
failure of the state to secure convictions a growing cause for concern. In fact, political
mobilisations by the Dalits and Adivasis to secure their constitutional rights have been met in
recent times with communal backlash and state unresponsiveness across the country even as
dominant caste groups have made repeal of the SC/ST Act a major political demand. These
trends underline that power relations in society continue to be loaded against Dalits and other
marginal groups.

In this scenario, the apex court’s move to shield public servants and people of privilege from the
SC/ST Act may lead to a rollback of even the marginal gains achieved in the battle for greater
social equality. Surely, this is not what the court wants. In the best interests of democracy and
social justice, the apex court must revisit its judgment.
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SC/ST Act being used for blackmail, says top court

The anti-atrocities law, which protects Scheduled Castes and Scheduled Tribes from casteist slurs
and discrimination, has become an instrument to “blackmail” innocent citizens and public servants,
the Supreme Court observed in a judgment on Tuesday.

The past three decades have seen complainants — who belong to the marginalised sections of
society — use the Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act of 1989
to exact “vengeance” and satisfy vested interests, a Supreme Court Bench of Justices A.K. Goel
and U.U. Lalit said in their 89-page judgment.

“Innocent citizens are termed accused, which is not intended by the legislature. The legislature
never intended to use the Atrocities Act as an instrument to blackmail or to wreak personal
vengeance,” the Supreme Court observed.

False complaints

Instead of blurring caste lines, the Act has been misused to file false complaints to promote caste
hatred, the apex court said. The current working of Atrocities Act may even “perpetuate casteism”
if it is not brought in line and the court needs to intervene to check the “false implication of
innocent citizens on caste lines.”

“The Act cannot be converted into a charter for exploitation or oppression by any unscrupulous
person or by the police for extraneous reasons against other citizens. Any harassment of an
innocent citizen, irrespective of caste or religion, is against the guarantee of the Constitution. This
court must enforce such a guarantee. Law should not result in caste hatred,” the Supreme Court
held.

The 1989 Act penalises casteist insults and even denies anticipatory bail to the suspected
offenders. The law is therefore used to rob a person of his personal liberty merely on the unilateral
word of the complainant, the court said. Justice Goel wrote that anticipatory bail should be allowed
if the accused is able to prima facie prove that the complaint against him is malafide.

The court referred to how public administration has been threatened by the abuse of this Act.
Public servants find it difficult to give adverse remarks against employees for fear that they may be
charged under the Act.

Issues guidelines

Issuing a slew of guidelines to protect public servants and private employees from arbitrary arrests
under the Atrocities Act, the Supreme Court directed that public servants can only be arrested with
the written permission of their appointing authority. In the case of private employees, the Senior
Superintendent of Police concerned should allow it.

Besides this precaution, a preliminary inquiry should be conducted before the FIR is registered to
check whether the case falls within the parameters of the Atrocities Act and if it is frivolous or
motivated.
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A change in approach to make our cities liveable

Our cities are in a mess and the quality of life they offer is either worsening, or improving painfully
slowly, depending on where you live. Therefore, while we must certainly acknowledge individual
initiatives that have proved to be successful, we do not have the luxury of being glibly self-
congratulatory. The first step to fixing our cities is to acknowledge their current state as a fact, and
then think about what needs to be done by whom and how.

What needs to be done?

In the last three years, we have seen historically unprecedented amounts of money being set
aside for municipalities through 14th Finance Commission grants and the five central schemes of
AMRUT (Atal Mission for Rejuvenation and Urban Transformation), Smart Cities Mission, Swachh
Bharat Mission, HRIDAY (Heritage City Development and Augmentation Yojana) and Housing For
All. The political narrative has finally adopted cities as a mainstream agenda, not least due to the
rising aspirations of their citizens.

Why then is progress still seemingly slow? Is it that we need to give more time to Central schemes
which are only three to four years old, as we have historically been slow to respond to the
challenges and opportunities of our cities? If we continue to do more of the same for a longer
period of time, will our cities be transformed?

The results of the Annual Survey of India’s City-Systems (ASICS) 2017 report, the fifth edition
since 2013, dispels the notion that doing more of the same will transform our cities. ASICS 2017 is
an objective, facts-based study of the quality of governance in our cities and it shows an average
improvement in the governance score of cities from 3.4 out of 10 in 2015 to just 3.9 out of 10 in
2017. The scores of 23 cities across 20 states covered by ASICS 2017 are in the range of 3.0-5.1,
with 12 of the 23 scoring less than 4 on 10. ASICS evaluated these 23 cities on four city systems:
urban planning and design; urban capacities and resources (mainly finance and staffing);
empowered and legitimate political representation; and transparency, accountability and
participation. The overarching finding is that governance systems in our cities are broken.

How do we then expect greater outlays and better “implementation”—that silver bullet—to
transform our cities? If inputs and processes are inadequate, can outputs and outcomes somehow
magically manifest? Our cities do not have proper spatial plans; public utilities in our cities do not
have design standards; cities do not have adequate funds to invest in capital expenditure; they do
not possess financial management systems that measure financial accountability; human
resources policies and practices of municipalities are outdated; mayors and municipal councils (of
all sizes) are largely toothless; and citizens do not have avenues to participate systematically in
their neighbourhoods.

The unequivocal message from ASICS 2017 (as also its previous editions) is that as a country we
need to invest significantly in strengthening the municipality as an institution, and in the
institutional systems and processes of city governance. We cannot afford to focus on short-term
projects alone (such as bridges and flyovers), but need to undertake a twin-track approach of
projects plus institutional reforms.

Who needs to do this?

India’s journey of transforming our cities will need to be uniquely collaborative with leadership from
governments but ownership across stakeholder groups. Let’s face it: the capacities of our
governments to govern our cities will not grow fast enough for us to surmount the challenges and
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opportunities of urbanization in India in a timely manner, given the pace and scale at which it is
occurring. Therefore, a wide variety of stakeholders will need to be engaged.

However, leadership for institutional reforms in spatial planning (by overhauling town and country
planning acts), fiscal decentralization, overhauling cadre and recruitment rules for municipalities,
empowering mayors and municipal councils and instituting decentralized platforms for citizen
participation (ward committees and area sabhas) will need to be at the chief minister’s level. The
buck for city governance reforms stops with chief ministers.

And how?

Chief ministers need to put in place city blueprints which have five components. First, quantitative
goals for a five-year period, e.g. number of kilometres of walkable footpaths in the city or number
of households for whom piped water supply would be extended. Second, detailed activity road
maps with quarterly milestones (comprising both reforms and projects), on how the quantitative
goals are proposed to be achieved and how simultaneously institutional strengthening would
happen. Third, single owners at the city level to be appointed in whom accountability can be
vested for sectors such as mobility, water supply, sanitation, housing, safety, etc.—rather than
having multiple agencies handle parts of the same quality of life area. Fourth, performance
dashboards which are published quarterly and show progress against quantitative goals and
activity milestones. Fifth, an institutional structure that, at least in the interim, overcomes the
significant challenge of fragmentation of governance in a city across the municipality, parastatal
agencies such as the transport corporation, the development authority, the water board, state
departments such as traffic police, etc.

City blueprints are not a pipe dream but are politically feasible. Countries such as Brazil, South
Africa, Indonesia and the Philippines have accomplished much in their cities through such means,
led by state- and city-level political leaders. We need a broad coalition of stakeholders to adopt a
positive narrative on institution-building and better city systems along with the narrative on
outcomes. Rome was not built in a day. Neither will our cities.

Srikanth Viswanathan is chief executive officer, Janaagraha.

Comments are welcome at theirview@livemint.com
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‘Court had no business to dilute Act’

In its review petition filed before the Supreme Court on Monday, the Centre said the court had no
business to dilute the Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act
and make it easier for accused persons to escape arrest.

“In the given situation of continuing offences of atrocities against members of SCs/STs, it would be
more significant and meaningful to affirm the reliance and trust of SCs/STs on the statute and not
make it easier for the accused to get away from arrest by imposing a preliminary enquiry,” the
government said.

“The Narendra Modi government is firmly committed to the protection, safety, security and dignity
of the Scheduled Castes and Scheduled Tribes,” Union Law Minister Ravi Shankar Prasad said
echoing the view.

The 89-page verdict by a Bench of Justices A.K. Goel and U.U. Lalit read down Section 18 of the
Act to allow accused persons under the Act to apply for anticipatory bail.

Section 18 barred persons accused of causing casteist injury and insult to Dalits from seeking
anticipatory bail.

Secondly, the judgment directed that an FIR should be registered only after a “preliminary inquiry”
was held by a Deputy Superintendent of Police to check if the complaint was “frivolous”.

Any deviation from the directions would automatically lead to the contempt of the Supreme Court,
the Bench had warned.

In its plea, the Centre said that of the 47,338 cases registered under the Act across the country in
2016, only 24.9% ended in conviction and 89.3% were pending by the year-end. Instead of being
misused, the Act is weakly implemented.

Low conviction rate

The low rate of conviction owed to delay in lodging the FIR, hostile witnesses and complainants,
absence of proper scrutiny of cases by the prosecution before filing charge sheet and lack of
proper presentation and appreciation of evidence by the court. Now, a preliminary enquiry would
only reduce the rate of registration of cases, conviction, increase pendency and per se serve as a
deterrent in filing FIRs, the government said.

Objecting to the court’s reasoning that non-availability of anticipatory bail was violative of Article 21
(fundamental right to personal liberty), the government reminded that offences under the Act are
“heinous crimes committed to humiliate and subjugate members of the SCs/STs with a view to
keep them in a state of servitude.”

Section 18 of the Act is its “backbone” as it enforces an inherent deterrence and instils a sense of
protection among members of the SCs/STs.
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Marital rape not an offence: Gujarat HC

The Gujarat High Court on Monday observed that non-consensual intercourse by a husband
cannot be dubbed as rape.

However, it also stated that subjecting his married partner to have oral or unnatural sex was akin
to cruelty.

The court made these observations in a case pertaining to a woman doctor’s complaint of rape
and physical harassment by her husband, also a medical professional.

Assault, dowry demand

The complainant said her husband forced her to have sexual intercourse with him against her
wishes and that he would also subject her to oral sex and indulge in unnatural sexual activities, in
addition to torturing her for dowry.
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Caste-blind justice

In November 1995, while dismissing Bhanwari Devi’s plea for justice, the district sessions judge
remarked that the upper-caste men (the five accused included a Brahmin and the rest Gujjars)
could not have raped a Dalit woman at the cost of defiling their caste purity. Twenty-two years
later, the Indian judiciary’s caste blindness shows little sign of ebbing. Last month, the Supreme
Court (SC), no less, tightened the provisions concerning registration of cases under the Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989, seemingly to avoid “instances
of abuse” of the law by “vested interests”. This comes in the wake of the sinister Bhima Koregaon
violence in Maharashtra less than three months ago.

The SC ruling in Subhash K Mahajan vs State of Maharashtra was in a bid to protect public
servants from being threatened by the fraudulent invocation of the above-said Act in the course of
discharging their bona fide duties. The court was specifically worried by the spectre of “imminent
arrest” facing the accused in such cases. However, in expressing such concern, the bench has
failed to establish the prevalence, to any degree, of such abuse of the law. In fact, the court has
mandated that the arrest of a public servant under the Act must be approved by the appointing
authority whereas that of a non-public servant must be approved by a senior superintendent of
police. Thus, it has taken a single case to make a blanket amendment to the law, which has
implications for all atrocity accused and not just public servants.

Contentions over the use of the atrocities law are as old as the law itself in India. These
contentions have sharpened since the Act was amended in 2016 — the amendments, especially
the introduction of Section 4 which punishes neglect of duty by errant investigating officers,
increased its stringency. This has not led to an increase in convictions but has certainly raised the
stakes for members of the bureaucracy who actively collude with upper-dominant caste
perpetrators in hampering cases filed under the Act.

The procedural safeguards introduced by the SC serve to embolden perpetrators of atrocities and
weaken the struggles of Dalits/Adivasis for justice. A study conducted by the author on cases of
caste/sexual atrocities against Dalit women in rural Maharashtra in 2016-17 revealed that a long
history of everyday humiliations and assaults by the perpetrator(s) preceded the climactic episode
of violence, which prompted the complainant to break her silence and invoke the law. Even then,
the battle of registering a complaint was an uphill one. In all three cases, the FIRs were filed in
adverse circumstances (two were filed well past midnight, and one in hospital), with the
complainant outnumbered by the kith and kin of the accused present in the police station,
dissuading her from registering a complaint. It often took the persuasive intervention of civil society
activists and/or local media to compel the police into registering an FIR.

Even after the FIR is registered, the perpetrators, often in connivance with the police, tamper with
evidence, coerce witnesses into turning hostile, instigate villagers to sign bonds stating that the
complainant is of poor character or a trouble-maker, and lure the complainants’ family with
monetary compensation, towards weakening the case or coaxing the complainant to withdraw. If
and when, the complainant refuses to withdraw, perpetrators who are usually the village elite
effectively issue further threats and social boycotts against the complainant and her supporters,
only piling up the odds against her. Thus, when perpetrators fail to avert an FIR, their next
alternative is to hamper the investigation leading to a weak chargesheet and the inevitable closure
report. These are some of the reasons why 15-16 per cent of atrocity cases meet a premature end
at the magistrate’s desk, as noted by the Court.

These attempts at intimidation and active obstruction by perpetrators mar the fate of cases in
courts too. Such pressure outside the courts, coupled with the historic caste blindness of the
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judiciary heavily stacks the odds against Dalit/Adivasi petitioners, already reeling from the trauma
of the atrocity itself. The abysmal 2-3 per cent conviction rate in atrocity cases explains the
unabated impunity with which caste crimes continue to this day across the country. Yet, in a
perfect instance of obverse logic, this figure has been trumpeted as evidence of the fact that most
atrocity cases are “frivolous or motivated”. In arriving at this extraordinary conclusion, the SC has
company in the Maratha morchas of Maharashtra, who demanded the very abolition of the
Atrocities Act in light of the above argument.

Advocacy for improving the implementation of the law and stringency of its provisions, too, is also
as old as the law. Today, the politically conscious and articulate constituency of Dalits has begun
to report, support and follow up atrocity cases. The fear and shame are slowly giving way to
assertion and resistance. It is this attitudinal change that has shaken the caste complex
everywhere. And most upper-dominant castes believe that the Atrocities Act emboldens such
consciousness and grants it immunity from further retribution. This explains and fuels the popular
angst this legislation.

The Supreme Court’s proposed safeguards will not go unopposed. Despite the routine as well as
spectacular indignities Dalits face in the cultural realm and political economy, they have time and
again invested faith in the law and Constitution. It is this faith which has been put to the test by the
Court’s recent ruling. The judiciary needs to be sensitised to the nature and operation of caste in
Indian society if it is to uphold this faith.

The only thing worse than denying justice to a historically oppressed people is to falsify their
trauma. Unravelling the truth in acts of willing and dehumanising violence, for which there is a
seeming tolerance in society, requires an unsparing law. The truth of caste oppression must be
uncloaked, for there can be no reconciliation without truth.
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State Governments instructed to develop primers in regional as well as local tribal languages
Ministry of Tribal Affairs

State Governments instructed to develop primers in regional
as well as local tribal languages

Posted On: 02 APR 2018 5:27PM by PIB Delhi

The traditional wisdom is an integral part of tribal cultural heritage. Ministry of Tribal Affairs is
committed to preserve, protect and promote the rich tribal heritage including art & artefacts,
handicraft, sports, tribal medicines, traditional medicinal practices etc.  Government supports
Tribal Research Institutes (TRIs) established in State, to work as a body of knowledge & research
more or less as a think tank for tribal development and to work towards preservation and
dissemination of distinctiveness / uniqueness of tribal culture and their traditional knowledge.
Funds are provided to TRIs under the Scheme ‘Support to TRI’ for various activities including
construction of museum, library, language primers, research works, seminar/workshop, publication
of books, development of documentaries, organisation of tribal festivals etc.

Funds are also provided to private institutions for carrying out research work on various tribal
issues under the Scheme ‘Tribal Festival, Research Information and Mass Education’. National
level tribal festival / carnival is organized by the Ministry to showcase glimpses of rich cultural
heritage of tribal people across the country through unique forms of folk dances, songs, cuisine,
exhibition and demonstration of traditional skill in painting, art and craft, medicinal practices etc.
Ministry of Tribal Affairs, in association with Tribal Cooperative Marketing Development Federation
of India Ltd.(TRIFED), organized a National Tribal Festival i.e ‘Aadi Mahotsav’ from 16th
November, 2017 to 30th November, 2017. Almost 800 Artisans and Artists from 27 States
participated in the Mahotsav and sold their products and displayed their crafts and skill.

The Ministry has developed a central digital tribal repository capturing the diverse socio-cultural
charateristics of the entire spectrum of Scheduled Tribes. The repository contains digital photos,
videos and literature related to tribal rituals, festivals, cloths, ornaments, music, dance forms, arts
and crafts. The repository is available to the people across the world through a digital platform.

Even though there is no formal proposal to integrate traditional wisdom with educational methods
with the Ministry of Tribal Affairs, this is being followed in tribal institutions of learning through
emphasis on traditional cultural heritage.  Ministry of Tribal Affairs has asked the State
Governments to develop bilingual primers containing text both in regional and local tribal
languages through Tribal Research Institutes (TRIs), which would help to integrate traditional
wisdom with educational methods to empower tribal students.  Further, advisories have been
issued to the States for synchronizing school vacations with local tribal festival and harvest
seasons.

This information was given by Minister of State for Tribal Affairs Shri Jaswantsinh Bhabhor in a
written reply in Lok Sabha today.

***

NB/AP
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Why the SC order on khaps may not be enough

In any country ---- at least in the ones that are not so feudal ---- a marriage between two
consenting adults is usually an acceptable practice. Not so in many parts of India, especially in the
north, where Jat community groups, comprising elderly men (khap panchayats) , can question and
stop sub-caste marriages and marriages within the same clan (or gotra). They can also punish
couples and their families for overstepping stifling social boundaries, even though their decisions
have no legal backing. Last week, the Supreme Court made this clear and ruled that it is illegal for
khap panchayats to interfere in a marriage between two consenting adults, and also to summon
and punish them physically. In many cases, such punishments mean death. The court has also
laid down preventive, remedial and punitive measures to stop such so-called honour killings. The
initial reaction of khaps in western Uttar Pradesh to the court ruling has been one of defiance. This
isn’t just bluff and bluster; it is fuelled by the fact that these khaps have strong political support
because they control huge vote banks.

While the Supreme Court’s order is important and can probably push state governments to take
measures to deter khaps from pronouncing such arbitrary sentences and provide a safe
environment for couples, it will not stop attacks on couples altogether. To stop the custom,
patriarchal mindsets that view women as property and intrinsic to a code of honour that needs
safeguarding, have to change. This will not happen unless families change their own belief
systems, and boys and young men are taught to respect women (and included in structured
gender sensitisation programmes).

What is equally important is to impress upon these khap panchayats that they will face the full
force of the law if they overstep the legal boundaries. Last but not the least, political parties should
not let electoral concerns prevail over social ones. They should speak up strongly and
unequivocally against the regressive khaps.
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Poor success rate in cases of atrocities

As many as 47,338 cases of crimes against Scheduled Castes and Scheduled Tribes were
registered across the country in 2016, the Lok Sabha was informed on Tuesday.

Union Minister of State for Home Hansraj Gangaram Ahir said as per the information provided by
the National Crime Records Bureau (NCRB), a total of 40,774 cases were registered under the
SC/ST (Prevention of Atrocities) Act and other sections of law over alleged crimes against SCs
and STs in 2016.

Of these, chargesheets were filed in 78.3% cases, and the conviction rate was 25.8%, he said in
reply to a written question.

As many as 6,564 cases were registered over alleged crimes against the Scheduled Tribes in
2016, in which chargesheets were filed in 81.3% cases where the conviction rate was 20.8%, the
Minister said.

Mr. Ahir said in 2015, a total of 38,564 cases were registered for alleged crimes against the SCs in
which charge sheets were filed in 73.8% cases and the conviction rate was 27.2%. He said
altogether 6,275 cases were registered for alleged crimes against STs in 2015 in which
chargesheets were filed in 74.3% cases, and the conviction rate was 19.8%.

The Minister said Rule 3 (v) of the Scheduled Castes and the Scheduled Tribes (Prevention of
Atrocities) Rules, 1995 specifies that with a view to prevent atrocities on members of Scheduled
Castes and Scheduled Tribes, the State government, if deemed necessary, can provide arms
licenses to members of Scheduled Castes and Scheduled Tribes.

“Police’ and ‘Public Order’ are State subjects under the Seventh Schedule to the Constitution. The
responsibilities to maintain law and order rest primarily with the respective state governments ,”
Mr. Ahir added.
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Anti-forest, anti-forest dweller

The Keonjhar forest department has chosen dense forest in Rangamatia village as the site for
compensatory afforestation projects, sparking conflicts with the community.   | Photo Credit:
Chitrangada Choudhury

Last month, Minister of State for Environment, Forests and Climate Change Mahesh Sharma
informed Parliament that his Ministry has collected over 50,000 crore in a Central compensatory
afforestation fund (CAF). This money is to be used though the Compensatory Afforestation Fund
(CAF) Act, 2016 or CAF, a purported mechanism to offset forest loss. Before issuing forest
clearances to a mine, dam or industry, the Ministry fixes a monetary value for the forest that is to
be destroyed and collects this as “compensation”. The funds are to be then used to “afforest”
alternative land.

Indicator of destruction

The fund’s growth over the past decade is a measure of the forest destruction under way in India.
It is also a potent indicator of the scale of resource appropriation from some of India’s most
marginalised citizens, namely Adivasis and other communities, living in and around forests. The
CAF Act is a deeply flawed piece of legislation because it reduces their displacement, hardship
and loss of livelihood and food sources to a monetary value — to be paid to the state. The law,
and now its draft rules, spells further capture of Adivasi lands in the name of compensatory
afforestation. The Forest Rights Act (FRA) was enacted in 2006 to provide forest-dependent
communities with resource rights via individual and community forest land titles. It also recognised
long-standing knowledge systems and community efforts in protection of forest resources by
formally establishing the authority of the gram sabha in forest stewardship.

40,000-cr. forest fund in limbo

A decade on, the FRA remains grossly under-implemented, and its vision of devolving power to
rural communities stonewalled. The CAF Act and draft rules institutionalise this stymieing by
placing a huge fund at the unilateral disposal of the forest bureaucracy, giving it unchecked
powers to undertake plantations on private and common property resources. This flies in the face
of numerous government and non-governmental reports showing the poor ecological and social
consequences as well as the corruption which result from this approach.

The rules provide no meaningful safeguards against the forest bureaucracy implementing
compensatory plantations on dense forests, and where FRA claims have been issued, are
pending or have to be filed. The rules provide for mere “consultation” with communities in the
planning of compensatory afforestation: a clear step backward from the consent provisions in the
FRA and the 2014 Land Acquisition, Rehabilitation and Resettlement Act. Consultations are not
stipulated for all afforestation projects, and need not even involve the affected gram sabhas. This
indicates a wilful blindness to conflicts under way across forested landscapes.

Afforesting forests

Take the case of Rangamatia, a village of the PVTG (particularly vulnerable tribal group) Juang
community in Keonjhar, north Odisha, which has been at loggerheads with the forest department
since 2016. This is when the department unilaterally demarcated dense community-conserved
forest in the village for a “compensatory afforestation” project, tied to forest clearance for an iron
ore mine by the Tatas in the district. Visiting Rangamatia in July 2016, I came across a forest
department board in the midst of a splendid sal forest which said: “Site for Compensatory
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Afforestation in Village Rangamatia”.

Growing forests: on expanding good green cover

Rangamatia is not unique. An ongoing study of 2,479 compensatory afforestation projects across
10 States by forest rights groups has shown that over 70% were on existing forest land, including
dense forests. The study chronicled multiple forms of state violence against villagers protesting
against such plantations (including beatings, arrests, criminal cases, food insecurity and forcible
takeover of land).

As Biswajit Mohanty, an Odisha-based wildlife activist, says, forest departments are taking over
village resources, which includes existing old-growth forests, because there is a severe paucity of
land to service the thousands of afforestation projects that have been floated. “But forest officers
have to come up with afforestation proposals, without which forest clearances cannot be issued,”
he says. The result is a deeply violent and dishonest mechanism in the name of afforestation.

Since the CAF Bill was floated, forest rights advocates report that over 2,500 gram sabhas across
India have opposed it. But resource rights movements by Adivasi and forest-dwelling communities
are marginal in our public discourse, except during momentous events like the recent Nashik-
Mumbai march. The government’s ongoing policies do not address such demands for justice and
dignity. Instead, they prepare the ground for a fresh chapter of the violent denial of rights and
ecological damage.

Chitrangada Choudhury is a Knight Journalism Fellow. E-mail: suarukh@gmail.com
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SC/ST Act verdict: The violent aftermath

The loss of nine lives in violent protests against the Supreme Court ruling introducing safeguards
against misuse of the Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act,
1989, is tragic. Clearly, both the Centre and State governments were caught unawares by the
scale and intensity of the protests. The government has sought an urgent review, in an attempt to
dispel the impression that its own stand was responsible for the Division Bench laying down fresh
guidelines on handling complaints under the Act. From the day of the court ruling, what was a
matter of concern was the nature of the message the Bench might have conveyed to marginalised
and oppressed sections. Norms to safeguard the innocent against false complaints may not have
been so unpalatable as the serious implications of the finding that there is large-scale misuse of
the SC/ST Act. Proceeding on this premise, the court ruled that the bar under Section 18 of the
Act on grant of anticipatory bail was not absolute. It mandated a preliminary inquiry into complaints
before an FIR can be registered and barred any immediate arrest of the accused, unless approved
by a higher authority in the case of public servants or the Senior Superintendent of Police in
respect of private citizens. Whether these directions amount to judicial legislation and go against
the grain of prevailing law and policy are complex questions that need careful judicial
determination. But it is a moot question whether recent explosion of Dalit anger stems entirely
from the fine print of the judgment. It is likely that it is a result of the perception that in a social
environment where the legal and administrative system is already loaded against the community,
a verdict like this may worsen the lot of the vulnerable.

SC/ST Act judgement: Court questions Centre’s flip-flop

As the Bench has now agreed to hear the petition to review its own March 20 order, what is
needed is a spell of calm and peace. It is true that the Bench has declined to suspend the order
and clarified that its objective was to safeguard the innocent and that it has not diluted the Act or
undermined the rights of SCs and STs in any way. In a larger sense, there are two disparate
factors at play — protecting the innocent against harassment and misuse of a law, and faithfully
preserving the letter and spirit of a piece of legislation aimed at upholding the rights and dignity of
the historically oppressed classes. Neither should be sacrificed for the sake of the other. Given the
mood of anger and discontent, it is both pragmatic and necessary for the entire question to be re-
examined by the court. The first requirement for this is a conducive atmosphere for such a
hearing. One hopes that the initial fury has spent itself out and that there will be no cause for its
being unleashed again.
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A path through the forest

The farmers’ and forest dwellers’ march from Nashik to Mumbai, and the Maharashtra
government’s decision to approve most of their demands within the next six months, has
established the fact that land and forest rights are going to be determining factors for political
establishments across India. The protest in Mumbai tells us that a stir is not going to be
spontaneous anymore. Rather, it will be well organised, consisting of not only farmers but also
forest dwellers and landless people who have been deprived and alienated from their resources,
especially forest resources.

The Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act,
2006 or FRA was a landmark legislation that sought to restore the rights of forest dwellers over
land, community forest resources and habitats, and the governance and management of forests.
Prior to that, most forest dwellers in the country were denied rights to their traditional forestlands
since colonial times. The government had even classified some of them as encroachers on their
own land. But even 11 years after implementation of FRA, there is much to be desired. The
Ministry of Tribal Affairs’ latest database of October 2017 reveals that out of 41,89,827 claims for
land rights made by forest dwellers, only 18,24,271 have been accepted by the authorities.

Even the recognition process of rights is poor, which has resulted in the rejection of thousands of
legitimate claims made by forest dwellers. In some cases titles have been given over less area
than what was legitimately claimed by forest dwellers.

Of the total forest rights titles issued so far, the majority are of individual forest rights. Only less
than 4 per cent titles recognise community forest rights. Though recognition of individual rights is
crucial as it enables the landholders to get the legal right to cultivate and invest their resources on
that land to make it more productive, the community forest titles enable all the villagers, including
landless people, to access, use and sell minor forest produce and use other forest resources.

Instead of addressing the implementation problems, governments across the country have
introduced conflicting policies that go against the spirit of the FRA. For example, Maharashtra
issued a Village Forest Rules notification in May 2014 under the Indian Forest Act, 1927. These
rules place the governance of forests in the hands of committees that are constituted and
controlled by the forest department, including in areas where the community forest rights are yet to
be claimed, have been claimed or received.

Odisha, Telangana, Andhra Pradesh and many other states have forced plantations on recognised
individual and community forest areas without communities’ consent. The Compensatory
Afforestation Fund (CAF) Act 2016 was passed to manage the more than Rs 50,000 crore fund to
be used for plantation, despite protests from tribal organisations across the country. The CAF Act
has been structured in a manner that it provides total control of the massive fund to the forest
bureaucracy with virtually no political accountability and consent of the gram sabha for plantation
activity in their recognised and potential community forest areas.

And then, diversion of forests for industrial and development projects without settling forest
dwellers rights and without their free and prior informed consent has been indiscriminately carried
out. Projects that bulldozed ahead without respecting the provisions of the Forest Rights Act, such
as Vedanta’s bauxite mining project in the Niyamgiri Hills and Posco’s steel plant in Odisha, had to
stop later. In fact, there are land related conflicts galore across the country arising due to the non-
implemetation of the provisions of the Forest Rights Act.

In this context, important research is being carried out by Land Conflict Watch, an independent
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online data repository of ongoing land conflicts in the country. The project has mapped 536 cases
in which local communities are protesting against the change of land use or its ownership or are
demanding a change in land use or ownership. Together, these conflicts affect close to 50 lakh
people and span over close to 14.6 lakh hectares of land in India. These conflicts affect industrial
and infrastructure projects amounting to roughly Rs 12 lakh crore in investment.

But more importantly, this ongoing study reveals that, in contrast to the accepted wisdom, the
majority of the land conflicts (two-third) in India are related to common lands rather than private
lands. Over 44 per cent of all cases involve forestland. Forest-land-linked conflicts affect 29.3 lakh
people and 9.8 lakh hectares of land highlighting the simmering discontent in forested areas,
including the Naxal-affected districts. Out of these, 118 conflicts have arisen due to direct violation
of the provision of the Forest Rights Act.

The conflicts will increase and will impact hugely on the economic system if the government fails
to address them in a rapid manner. Implementation of the Forest Rights Act, in letter and spirit, will
not only help resolve these conflicts but also help uplift the economic and social status of forest
dwellers. The government should realise that the Forest Rights Act is not an obstacle to growth.
Rather, it can enhance the livelihood of people and promote sustainable forest management
through collective action with legal sanction, scientific inputs and social process.

Consider the example of Pachgaon in Chandrapur district of Maharashtra. My own research work
in this village reveals that after recognition of their community forest rights, the 65 households in
the village have earned Rs 91 lakh between 2013-2017 as wages by harvesting bamboo in their
community forest. There is a reverse migration happening in this village. The forest fires have
come down drastically due to regular patrolling and monitoring by the villagers. Like Pachgaon,
there are hundreds of villages across the country which have been empowered under the FRA to
access their customary rights over forestland. They have proved how the FRA can contribute to
their livelihood and sustainable management of forests.

The government should understand the potential of the FRA to address rural distress and not
subvert its provisions. The state governments across the country should bring amendments to
their forest law, especially laws related to minor forest produce, so that millions of forest dwellers
will benefit from their access to forest resources. With assembly elections due in three major
forested states — Madhya Pradesh, Chhattisgarh and Jharkhand — the political potential of the
FRA should not be ignored.
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Expanding the SC/ST Act

The Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Amendment Act, 2015,
was highlighted in the Supreme Court by the government as a significant step taken to affirm the
trust of the SC/STs in the law. The amendments, which came into effect in January 2016, expand
the original Act of 1989.

The new offences include more instances of “atrocities” recognised as crimes against SCs and
STs. These include forcible tonsuring of head, garlanding with footwear, denying a SC/ST member
access to irrigation facilities, using or permitting manual scavenging, dedicating SC/ST women as
devadasis, abusing in the name of caste, committing atrocities by dubbing someone a witch, social
or economic boycott, preventing SC/ST candidates from filing nomination to contest elections,
hurting a SC/ST by removing his or her clothes, forcing a SC/ST member to leave his or her
house, village or residence, and so on.

It adds certain IPC offences like hurt, grievous hurt, intimidation and kidnapping, attracting less
than 10 years of imprisonment, committed against SCs and STs as offences punishable under the
Prevention of Atrocities Act (PoA Act). Earlier, only those offences listed in the IPC as attracting a
punishment of 10 years or more and committed on SCs/STs were accepted as offences falling
under the Act.

The Amendment Act introduced the establishment of exclusive special courts and special public
prosecutors to try offences under the PoA Act, so that cases are disposed of expeditiously.

The law requires these courts to take direct cognisance of an offence, and complete the trial of the
case within two months from the date of filing of the chargesheet.

The new law defines the term ‘wilful negligence’ in the context of public servants at all levels,
starting from the registration of the complaint to dereliction of duty under this Act. More
importantly, it adds a section called the ‘presumption as to offences’ — that is, if an accused is
acquainted with the victim or his family, the court may presume that the accused was aware of the
caste or tribal identity of the victim unless proved otherwise.

The new law, however, does not touch Section 18 of the original Scheduled Castes and the
Scheduled Tribes (Prevention of Atrocities) Act of 1989. This provision does not allow an accused
person, who is alleged to have caused injury to and insulted a Dalit, to apply for anticipatory bail.
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Was the SC right on the anti-atrocities law?

A view of the Supreme Court in New Delhi.   | Photo Credit: Shiv Kumar Pushpakar

YES | Gopal Shetty

There was a need for the court to step in so that innocent people are not implicated

The recent Supreme Court ruling on the Scheduled Castes and the Scheduled Tribes (Prevention
of Atrocities) Act, 1989, is clear in intent and is nothing new. So, I am baffled by the reactions to
the judgment. What it does is to direct the police to verify all the facts of a case before registering
a complaint under the Act so as to ensure that justice is done to both the complainant and the
accused.

The Constitution, drafted by B.R. Ambedkar, premises equality before law, which means that all
citizens of the country are equal, including Dalits and Adivasis. Ambedkar gave us the mantra of
Bandhutva (brotherhood) and we all should follow it and protect all the citizens of this country.

Misuse of law

But let us not be oblivious to the fact that there are a few people today who misuse the very law
that was enacted to protect them. And if someone is misusing the law to level a false charge, what
can possibly be wrong in saying that the complaint has to be verified at the preliminary stage by a
preliminary committee before a formal charge can be made? And this is exactly what the Supreme
Court has said. If a complaint is registered under the said Act, without verifying the facts of a case,
isn’t one going against the very principles of natural justice? Shouldn’t every citizen get a fair
opportunity to defend herself?

But having said that, it is also a fact that investigating officers do not take cognisance of
complaints filed by Dalits and Adivasis. Therefore, let me add that cases must be registered
against erring police officers who have either delayed or avoided filing a complaint.

The apex court has given a direction to thoroughly verify the facts of the complaint before
registering the FIR of the complainant. The government has also informed the court that it does
not intend to make any amendments to the Atrocities Act. Despite the submission, we witnessed a
nationwide protest. Properties worth crores of rupees were damaged and people lost their lives.
The question is, who is responsible for this?

As for figures, chargesheets are filed in 77% of the cases filed. To my knowledge and following
our discussions in Parliament, in 2014, about 40,000 cases were registered under the Act; in
2015, there was a slight drop; and in 2016, the figures were similar to the 2014 figures. There was
a need for the court to step in so that unwarranted cases are not registered and innocent people
are not implicated.

Rural and urban areas
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The reasons behind the low conviction, which is 15%, is because cases are registered without
proper investigation and a simple accusation leads to an FIR which does not stand scrutiny in a
court of law. This exercise is a way to harass people and is a complete waste of time — of both
the police and the court.

Also, one will find that in the figures provided by the government, more cases under the Act are
filed in rural areas as opposed to urban areas where caste identities are blurred. It is easier to
falsely implicate people in rural areas. Every time there is a fight or a dispute in rural pockets, it is
given a caste angle and someone or the other gets implicated under the Atrocities Act. Just as a
few false rape cases are registered to harass or settle scores under Section 376 of the IPC, it is
not uncommon to find the Atrocities Act being similarly misused.

Gopal Shetty is a BJP MP from Maharashtra

--

NO |Anand Teltumbde

The judgment neutralises an Act which provided some sense of protection to hapless people

I denounce this judgment not merely because it is anti-Dalit but because it suffers from several
infirmities.

Neutralising an Act

The case in question was in response to an appeal from the Director of Technical Education
against whom a Dalit employee had filed a case under the SCs and the STs (Prevention of
Atrocities) Act for denying him permission to prosecute the officer who was primarily charged for
committing an atrocity. The court could have accepted his appeal and quashed the case. Instead,
it went beyond that and added conditions for admissibility of atrocity cases which amounted to
rewriting the Act, thus defying all canons of objectivity and judicial propriety. The judgment
effectively neutralises the Act which provided some sense of protection to hapless people against
oppressive societal prejudices. The reluctance of the ruling establishment in implementing the “Act
with teeth” is evident from the fact that its implementation came in 1995, after a delay of six years.

The bogey of its misuse, however, was raised even before it became operative. The misuse of any
law (including this one) can be attempted only by resourceful people. What are the chances of a
poor Dalit landless labourer taking recourse to this law? About 75% of the population, especially
women and the marginalised, avoid reporting a crime as they feel frustrated and unhappy with the
way cops behave with complainants. It is only following pressure from activists that complaints of
atrocities get into the police register. Even after the registration of a complaint, it has to pass
through prejudicial barriers — police investigation, the indulgence of the prosecution, and the
judicial verdict. The acquittal of culprits has become the norm. There are studies, such as one by
the Centre for Social Justice, Ahmedabad, which have exposed how cases of atrocities result in
acquittal due to the anti-Dalit attitude of the law enforcement.

The incidence of atrocities has persistently risen over the last two decades and hovers at an
annual 50,000 cases today, implying that every hour six atrocities are being committed on Dalits in
India. The conviction rate, however, was in single digits until recently. It is only after 2012, when
this dismal reality was publicly decried that the government claimed the conviction rate was a little
over 20%.

Several infirmities
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It is a fact that in most cases the courts do not apply the Act saying that the crime was not
committed because of the caste of the victim. In Khairlanji, among the most infamous caste crimes
in history, the court declined to see a caste angle to the massacre. In 2002, in Jhajjhar where five
Dalits were lynched by a mob, the Act was not applied on the ground that the accused did not
know the caste of the victims.

The judgment suffers from several infirmities. One, it violates the Constitution insofar as it rewrites
the Act which is the preserve of Parliament. Two, the appellant could have been granted bail in the
case and hence invoking Article 14 or 21 was uncalled for.

Three, the prayer of the appellant was to quash the case against him and not the Act. The judges
in generalising this particular case erred in their judgment. Four, to decide whether the case is true
or false is for the judges to examine. How can the police or some official perform this judicial
function? It is unfortunate that such an unjust judgment has come from the Supreme Court, the
last hope of the people to get justice.

Anand Teltumbde is a senior professor at the Goa Institute of Management and a civil rights
activist

--

IT’S COMPLICATED | D. Shyam Babu

The accused has a right to due process, but no one can assume that the Act is not being misused

The Supreme Court judgment, delivered on March 20, in the Subhash K. Mahajan v. State of
Maharashtra stretches both law and logic to unbelievable levels. The court has held that the SCs
and the STs (Prevention of Atrocities) Act, 1989, is being abused to falsely implicate innocent non-
SCs/STs in criminal litigation and such abuse is “rampant”. The conclusion prompted the court to
issue guidelines to defend the victims of misuse of the Act. The rationale is obvious: discrimination
suffered by the SCs/STs is an exception while the abuse of the Act enacted to protect them is the
rule. The court also found it “necessary to express concern that working of the Atrocities Act
should not result in perpetuating casteism” and cited B.R. Ambedkar to fortify its logic.

Reverse discrimination

This is similar to the argument of reverse discrimination or racism which is put forth against
affirmative action. However, the court has taken its cue from a December 2014 report of the
Parliamentary Standing Committee on Social Justice and Empowerment, which opined that the
Act should have “an inbuilt provision” to protect those falsely implicated under the Act. But why
should an Act which is meant to protect the human rights of SC/STs contain provisions that would
deter them from invoking it? Shouldn’t it be enough that any mala fide use of the Act could be
dealt with under the IPC? In fact, the Parliamentary Standing Committee rejected this argument of
the Ministry of Social Justice and Empowerment. The apex court too rejected it when the
Additional Solicitor General made the submission in the present case.

Nobody can dispute that the accused has a right to due process of law, nor can one assume that
the Act is not being misused. However, the court has ignored the extraordinary nature of infirmities
suffered by the SCs/STs, which require exemplary legislation such as the Atrocities Act. When
crimes of untouchability are treated as commonplace incidents, due process rights of individuals
are given precedence over the need to safeguard the human rights of SCs/STs. If a case under
the Atrocities Act is a mere dispute between two parties, as the court seems to have assumed, the
justification for special constitutional provisions and laws disappears.
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The court didn’t even consider the Atrocities Act within the framework of fundamental rights. It
cited a plethora of case laws on due process but didn’t mention Article 17, a fundamental right,
which not only abolished untouchability but remains the fount of all special laws (including the
Atrocities Act) for the welfare of SCs/STs. The omission is glaring. The court has invoked the
fundamental rights of an accused under Articles 14 and 21, and overlooked the fact that Article 17
is meant to help SCs/STs enjoy basic citizenship.

Wrong ministry approached

The legislature and the executive too are deeply implicated in their lackadaisical approach, further
compounding the plight of these communities. The Standing Committee’s demand for “an inbuilt
provision” in defence of the accused deserved serious consideration though it is contrary to the
stand of most political parties. But the committee asked the wrong ministry. The Ministry of Social
Justice and Empowerment has no jurisdiction over the administration of criminal justice under the
Act, which is the domain of the Home Ministry. The Home Ministry could have thrown light on the
pertinent question of whether the extent of misuse of the Act is sufficient to warrant special
measures to protect the accused, and why IPC provisions against false cases have been found to
be inadequate.

Views expressed are personal

D. Shyam Babu is senior fellow at the Centre for Policy Research, New Delhi

Receive the best of The Hindu delivered to your inbox everyday!

Please enter a valid email address.

The India-Japan economic relationship remains underwhelming in relation to strategic ties

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.indianexpress.com 2018-04-06

Dignity, but for whom?

A five-judge bench of the Supreme Court of India has legalised passive euthanasia and permitted
the “living will”. A person making such a will can state that medical support be withdrawn when he
or she becomes terminally ill. The verdict has been hailed for its far-reaching impact on Indian
society. Though the five judges differed on the matter, they were unanimous in allowing “living
will”.

As a surgeon who has been treating bone cancers for the last 15 years, I have seen innumerable
patients die and survive. I, therefore, have a different perspective on the judgment. I believe that
death has an immorality of its own. It is inevitable. The Supreme Court judgment has, in a sense,
added morality to death. Paul Kalanithi in his bestseller, When Breath Becomes Air, has written
“But knowing that even if I’m dying, until I actually die, I am still living.” For physicians who see the
dying from a close quarter, nothing could be truer. The process of life is not over till it ends.
Whether this judgment is bound to change that perception is something we will have to wait and
see.

A living will which allows one to choose death is a privilege which only the educated can avail. In a
country which is riddled with ignorance and illiteracy, who can make such a living will is no secret.
Thus, in a sense, the provision of passive euthanasia in India becomes exclusive to the educated,
if not the elite. The judgment draws blood from similar judgments and cases in the US and
Australia. To believe that we can emulate the legal provisions of these nations on a contentious
issue like euthanasia is not only difficult but outrageous. For many of us who treat terminally-sick
patients, the judgment appears blemished as it bestows death (through passive euthanasia) upon
some while “actively” denies it to others. A law that does not take into account the poverty and
ignorance in society requires a serious re-think.

It is also important to realise that the spectrum of something as certain as a “terminal” illness or
even a vegetative state is very broad. As physicians, we see patients come out of their terminal
states to lead a normal life. To assume that this is uncommon is unaffordable frivolousness. The
premise of using passive euthanasia in terminal conditions as allowed by the Supreme Court
judgment can be easily misused by doctors, kin and even by the patients. This is something that
needs constant evaluation by the treating physician, free from the diktats of the law.

A brief review of the healthcare services is a must before we accept the concept of passive
euthanasia as interpreted by the Court. India’s healthcare facilities are among the poorest in the
world. Most of passive (and active) euthanasia across the globe is practised by hospice and
palliative care specialists. The concept of hospice services (which are end of life services within a
medical or home setup) are practically non-existent in India. In the absence of well-organised
hospice services in most government and private hospitals, there is no guarantee of a decent
death to the patients who will choose passive euthanasia.

The judgment makes an interesting point: “It is to be borne in mind that passive euthanasia
fundamentally connotes absence of any overt act either by the patient or by the doctors.” This is
interesting because it raises a question of morality versus legality on part of the doctor who will
preside over the death of a willing patient. Doctors are bound by acts of commission or omission
which should be in tune with the patient’s welfare. The intent of treatment is defined through our
acts of omission or commission, which should help the patient to get better. For example, what
should a doctor do in the case of a dying patient on a ventilator who had made a living will? By the
words of the judgment, the doctor is not allowed to administer a lethal injection (active
euthanasia). To slowly withdraw life support would mount to an act of commission thereby raising
significant questions of morality and will be against the legal words of the honorable Court. This
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grey area leaves dangerous space for manipulation and even murder.

The argument on euthanasia is always on moral grounds — right versus wrong, murder versus
suicide. Judgments like the one by the Supreme Court of India represent the traits of an evolving
society. We are a complex society entrenched in our past and living in a promised future. For
passive euthanasia to be seriously considered as an option in a country like ours, we need to keep
in mind the words of Immanuel Kant, the proponent of the principles of ethics which form the basis
of medical ethics. He argued that morality can’t be based on happiness; moral principles have to
be derived from practical reason alone.
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B.R. Ambedkar in the time of farmer protests

This year marks the centenary of a landmark article by B.R. Ambedkar. Its central insight deserves
attention at a time when thousands of protesting farmers touched the hearts of Mumbaikars with
their quiet dignity during the long march this week.

Ambedkar was a young 27-year-old economist when he published his paper on the problem of
small holdings in India. He was among the first generation of trained economists in the country.
Ambedkar eventually moved away from economics research after another decade, as his legal
practice and political career took over his life, but not before he had also dived into one of the most
important monetary debates of that era, the optimum exchange rate for the rupee (I had earlier
written on Ambedkar as a monetary economist here).

Ambedkar persuasively argued in his 1918 article that the solution to rural stress is rapid
industrialization: “In short, strange as it may seem, industrialization of India is the soundest
remedy for the agricultural problems of India. The cumulative effects of industrialization, namely a
lessening pressure (of surplus labour) and an increasing amount of capital and capital goods will
forcibly create the economic necessity of enlarging the holding. Not only this, but industrialization,
by destroying the premium on land, will give rise to few occasions for its sub-division and
fragmentation. Industrialization is a natural and powerful remedy…”

It is important to remember that Ambedkar wrote these lines at a time when India had suffered
famines at least once every decade between 1860 and 1910, which sometimes led to rural revolts
against colonial rule. The main argument made in 1918 was repeated in the 1936 manifesto of the
Ambedkarite Independent Labour Party. “In the opinion of the party, the principal means of helping
the agriculturists and making agriculture more productive consists in the industrialization of the
province.”

Indian policy thinking has since then tried to grapple with the problem of industrialization. The
central intellectual challenge in the Nehruvian plans was how to push rapid industrialization under
three constraints: savings, foreign exchange and food. The savings constraint was sought to be
overcome through deficit financing, the foreign exchange constraint with international aid, and the
food constraint through institutional changes such as cooperative farming and agricultural
extension services. There is little doubt that the Nehruvian plans underplayed the food constraint,
as pointed out by the Mumbai economists C.N. Vakil and P.R. Brahmananda in their alternative
wage goods model of industrialization.

Later economists also argued how a weak agricultural sector could be a hurdle to industrial
growth. There were two issues in this context. First, food shortages would push up inflation, and
governments that tried to deal with the political backlash would then be tempted to cut public
investment to fund the subsidy bill. Second, rural distress would ensure that the domestic demand
for mass-produced industrial goods would be weak. Of course, industrial growth in the 1970s
continued to be anaemic despite the emergence of surplus food, which lent credence to the view
expressed by economists, such as Jagdish Bhagwati, Padma Desai and T. N. Srinivasan, that the
main problem was the lack of industrial competitiveness because of the web of controls that
choked the private sector.

Indian governments since the economic reforms of 1991 have struggled to figure out whether the
main thrust of policy should be higher productivity or higher support prices. The United
Progressive Alliance government tried to engineer a shift in the internal terms of trade to aid the
farming sector. The result was an inflation crisis, while wages grew faster than productivity. The
present government tried to cap increases in minimum support prices as part of its overall strategy
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to maintain macroeconomic stability, but the latest Union budget shows it could be changing
course given the possibility of a political backlash in rural constituencies.

The experience of the past two decades shows that India faces what the editorial pages of this
newspaper have described as an impossible fiscal trinity: It is impossible for an Indian government
to simultaneously keep farm prices high, retail food prices low, and overall inflation under control
through a tight fiscal policy. It can attain only two of these three policy goals at a given point in
time. For example, a sharp hike in minimum support prices will either mean higher consumer price
inflation or an increase in the fiscal deficit because of a spurt in the food subsidy bill.

These are policy conundrums that go to the heart of Indian political economy. The structural
transformation of the Indian economy has been an issue that some of the best economic thinkers
have grappled with, beginning with Ambedkar a hundred years ago. Experience shows that the
process is far more difficult than expected, especially given the failure to create jobs in modern
industry and services.

The human suffering that was evident on the streets of Mumbai this week cannot be doubted, but
it also needs to be more widely understood that the problems of farmer distress also have wider
economic consequences. The challenge of sustainable industrial growth is intimately linked to the
situation in rural areas, both as a supplier of wage goods as well as a source of demand for
industrial goods.

Niranjan Rajadhyaksha is executive editor of Mint.

Comments are welcome at cafeeconomics@livemint.com. Read Niranjan’s previous Mint columns
at www.livemint.com/cafeeconomics
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A Right For The Rich

You choose your spouse (like Hadiya), you choose your profession, you choose your religion, you
choose your food and you choose your political representatives. But should how to die and when
to die be a matter of choice? The Supreme Court (SC) has given a landmark judgment on the
“right to die”. But it is not actually a clear recognition of such a “right”. The verdict is limited in the
sense it recognises passive euthanasia. Chief Justice Dipak Misra rightly flagged the central issue:
Does the law permit accelerating the process of dying, sans suffering, when life is on the path of
inevitable decay? If so, at what stage and to what extent?

In the past 24 years, the SC has delivered four judgments on this subject. The March 9 verdict is
the court’s latest intervention on the issue. In the P Ratinam (1994) case, a two-judge bench held
that the right to life includes the right to die as every fundamental right has both positive and
negative connotations: Just as the right to “free speech” includes the “right to silence”, the right to
life includes the “right to die”. But the Ratinam verdict was overruled within two years by a two-
judge bench in the Gian Kaur case (1996). Though the case did not specifically deal with
euthanasia, it did recognise the importance of dying with dignity.

In 2011, a two-judge bench headed by Justice Markandey Katju validated passive euthanasia in
the Aruna Shanbaug case. But in 2014, a three-judge bench noted the inconsistencies in Justice
Katju’s verdict and made a reference to a constitution bench, leading to the latest verdict.

The latest judgment has taken human dignity, autonomy, and self-determination to such a high
pedestal that the government should start worrying about the Aadhaar verdict as the same five
judges are hearing that matter as well. The court has said that, at times, the interest of the state
has to make way for the choices made by an individual.
The SC has ruled that Justice Katju’s judgment was based on a flawed reading of the Gian Kaur
verdict. It reiterates what was held in the 1996 judgment on the technical issue of the need for
legislation to legalise euthanasia. But the judges agreed with Justice Katju that autonomy means
self-determination and the informed patient should have the right to decide the manner of his
treatment. It has admitted that the right to live with dignity includes easing the process of dying for
the terminally ill.

Justice A K Sikri’s observation that with Section 115 of the Mental Healthcare Act (2017) attempt
to suicide is no more punishable, is controversial. The section merely creates a presumption that
every person attempting suicide is under “severe stress” and shall not be tried and punished. If
this presumption is rebutted, a trial may take place.
Euthanasia has been justified due to the high cost of medical treatment. But the harsh reality is
euthanasia is a problem of the elite. The court overlooked the fact that poor people are never put
on a life-support system. In fact, there is a possibility of poor people being declared “brain-dead”
and their organs being made available to the rich. The detailed guidelines laid down by the court
may meet the same fate as the guidelines under the Organ Transplantation Act.

Both P Ratinam as well as the latest judgment give unnecessary prominence to religious views on
suicide with examples like Jal Samadhi by Lord Ram or Brahmins bringing their end by drowning.
If we really want people to adopt a Uniform Civil Code, we need to liberate ourselves from
religious discourse.

The Aruna Shanbaug verdict brought out the distinction between active and passive euthanasia. In
the current verdict, too, Justice Chandrachud has accepted that the distinction between an “act”
and “omission” gets blurred at times and in fact, an “omission” may amount to an “act”. He also
pointed out that unlike active euthanasia, there is no intent to cause death (mens rea) in passive



crackIAS.com

crackIAS.com

euthanasia.

Passive euthanasia is legal in many countries but active euthanasia is legal only in Canada, the
Netherlands, Switzerland and a few states in the US. The SC has now accepted Living Will as part
of the right to live with dignity. However, the Mental Healthcare Act, 2017, recognised such a will.
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Death with dignity: on SC's verdict on euthanasia and living wills

The core philosophy underlying the Supreme Court’s verdict allowing passive euthanasia and
giving legal status to ‘advance directives’ is that the right to a dignified life extends up to the point
of having a dignified death. In four concurring opinions, the five-member Constitution Bench
grappled with a question that involved, in the words of Justice D.Y. Chandrachud, “finding
substance and balance in the relationship between life, morality and the experience of dying”. The
outcome of the exercise is a progressive and humane verdict that lays down a broad legal
framework for protecting the dignity of a terminally ill patient or one in a persistent vegetative state
(PVS) with no hope of cure or recovery. For, in such circumstances, “accelerating the process of
death for reducing the period of suffering constitutes a right to live with dignity”. The core message
is that all adults with the capacity to give consent “have the right of self determination and
autonomy”, and the right to refuse medical treatment is also encompassed in it. Passive
euthanasia was recognised by a two-judge Bench in Aruna Shanbaug in 2011; now the
Constitution Bench has expanded the jurisprudence on the subject by adding to it the principle of a
‘living will’, or an advance directive, a practice whereby a person, while in a competent state of
mind, leaves written instructions on the sort of medical treatment that may or may not be
administered in the event of her reaching a stage of terminal illness.

Passive euthanasia essentially involves withdrawal of life support or discontinuation of life-
preserving medical treatment so that a person with a terminal illness is allowed to die in the natural
course. The court’s reasoning is unexceptionable when it says burdening a dying patient with life-
prolonging treatment and equipment merely because medical technology has advanced would be
destructive of her dignity. In such a situation, “individual interest has to be given priority over the
state interest”. The court has invoked its inherent power under Article 142 of the Constitution to
grant legal status to advance directives, and its directives will hold good until Parliament enacts
legislation on the matter. The government submitted that it was in the process of introducing a law
to regulate passive euthanasia, but opposed the concept of advance directive on the ground that it
was liable to be misused. The stringent conditions imposed by the court regarding advance
directives are intended to serve as a set of robust safeguards and allay any apprehensions about
misuse. The court is justified in concluding that advance directives will strengthen the will of the
treating doctors by assuring them that they are acting lawfully in respecting the patient’s wishes.
An advance directive, after all, only reflects the patient’s autonomy and does not amount to a
recognition of a wish to die.

Receive the best of The Hindu delivered to your inbox everyday!

Please enter a valid email address.

The revival of the Trans-Pacific Partnership, sans U.S., must buttress the free trade debate
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Life and death

If we enjoy the right to live on our terms, the right to die on our terms must necessarily follow. It
has taken years for that necessity to be recognised, but with the Supreme Court accepting the
validity of the “living will”, the long trail blazed by the Aruna Shanbaug case has finally reached its
destination.

It will now be possible for citizens to forestall the possibility of a meaningless existence on life
support in an unforeseeable future, in the event that they contract a terminal illness. In its 2011
ruling, the Supreme Court had recognised passive euthanasia — hastening the death of the
terminally ill by ceasing the prolongation of life. The idea of a living will did not pass muster at the
time, but now, anyone with foresight can take control of the question of life and death.

Last October, the Centre vetted the draft Medical Treatment of Terminally Ill Patients (Protection of
Patients and Medical Practitioners) Bill, but was not in favour of the living will. There are real
grounds for caution. In a culture where elders are venerated in public but often neglected or
abused in private, and with a healthcare system which does not always inspire confidence,
imperfect information and misguided choices may face the person making the will.

The court, however, chose to re-examine the question, because human dignity was at stake. What
had changed in the six years that intervened? Perhaps it was the concern for sovereignty and
ownership over the self, which was thrown up by the debate on data privacy and unique identity.
Sovereignty and freedom are the foundations of human dignity, and it would be absurd to argue
that while we are sovereign owners of our data, we have no control over the very life which
generates that data.

However, this is not the end of the road. The court’s ruling stands until the government enacts
suitable legislation, and the law will be further shaped in use. Wills, as the name suggests, are
presumed to be perfect acts of the individual will. But in reality, information asymmetries, poor
reasoning and even coercion cannot be ruled out. This is not a serious deficit in a will for the
transmission of property since it can be contested. But a will determining the natural span of life is
irrevocable once the author is incapable of making choices.

Besides, the state of the art in medicine when a living will is executed may have advanced since it
was written, and fresh options may be available. Since the patient would be incompetent at the
time, who would have agency to alter the will? It must be assumed that the law of the happy death
will reach its final form in use.
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India’s missing half

Reams have been written about India’s demographic dividend — how being a nation of young
people puts us at a great economic advantage over other ageing countries. In theory, this is true.
Yet, the reason why we cannot fully reap the benefits of this dividend is less talked about, perhaps
because it is an inconvenient truth. India’s woeful gender gap in the workplace makes us much
poorer as a nation, economically and socially.

About 48.5 per cent of Indians are women, that’s nearly half of our population. The World Bank
says that the share of Indian women above the age of 15 employed in our workforce is only 25 per
cent. It was 34 per cent in 1991 and has been sliding steadily since. In China, the number is 60
per cent. According to the ILO, India ranks 121 out of 131 countries in Female Labour Force
Participation (FLFP), one of the worst in the world. Any talk of a demographic dividend is
meaningless when one half of the population is just not participating in the economy. The reasons
are many.

First, India is a deeply feudal, parochial and sexist society. Deep down, most Indians subscribe to
the stereotype that a man’s place is in the workplace, the woman’s at home. For many Indian men,
it is a matter of shame to see women in their families go out to work. Other than the perceived
stigma of not being able to provide for their womenfolk, there may even be a subliminal fear that
financially independent women could challenge their assumed superiority and dominance in the
household. Women have internalised this. More girls may be going to school, yet this ethos is so
ingrained that education may be a necessary but not sufficient condition for taking up employment,
at least durably. Even in urban and educated households, it is documented that women’s
participation in the workspace actually goes down with improvement in family incomes. As families
earn more, they feel it is no longer necessary for the woman to work, the man’s income is enough.

These sub-optimal employment trends underscore the unequal status Indian women are accorded
in households, particularly in rural and semi-urban India. The National Family and Health Survey
reveals that more than half of Indian women do not even enjoy free mobility; they are not allowed
to move out of their house unaccompanied by a male member. If you cannot leave the house, how
do you work?

Infrastructure, or the lack of it, does not help. Even for women who are allowed to work, travelling
to the workplace is a challenge. In many parts of India, there is either no public transport or the
quality of it is so forbidding to women that going to work is not a feasible option. As agricultural
prospects fade further, a large part of rural India keeps migrating to urban centres in search of
work. This again puts women at a disadvantage; most often it is men who travel out with women
left behind to tend to children and the elderly.

Women with children face tremendous discouragement within their family setups to go out to work
and even if they can stand up against it to venture out, the absence of any childcare support
infrastructure renders it impossible for mothers to continue full-time work. Then there is the
problem of working late, which inevitably invites amoral aspersions on the women involved and is
thus largely discouraged in most families. Safety in the workspace is another huge issue. Women
are routinely subject to harassment of every kind imaginable and, over time, it wears down their
resolve to keep going.

These may seem like soft issues, but only to men who have never had to negotiate working life
through such travails. In reality, these can be crippling.

What is noteworthy is that our neighbours, other than Pakistan, seem to be doing much better on
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this front. The FLFP for Bangladesh is 57 per cent and Sri Lanka 35 per cent. Other than social
factors, one reason could be the assimilation of women into the vibrant exporting sectors of these
countries. The textile industry, in both these countries, employs millions of women. India has a
strong IT sector, which employs many educated women but lacks a large enough manufacturing
export sector which can employ less skilled women, who are much larger in number. This may be
the most significant economic reason for India’s woeful female labour participation. In the West,
much of the recent discourse has revolved around a gender pay gap — women getting paid far
less than men for similar job profiles. In our country, while pay gaps do exist, the real challenge is
to get more women gainfully employed.

It won’t be easy. Decades of conditioning is not easy to undo, particularly in a society as
conservative and regressive as ours. Job creation, regardless of gender, has come to a standstill
over the last four years. Where a man can’t find a decent job, what hope does a woman have,
against all the odds? Yet, we have to start somewhere.

Such a low female labour participation comes at a huge cost, even to our GDP, which we set the
biggest store by. The social consequences of a larger assimilation of women into our workspace
could be staggering. It has the potential to rid our country of the many shameful aspects of our
tattered social fabric. We need women, not just in our boardrooms but on our shop floors, in our
factories and on our workstations. India needs its own MeToo moment, of a different kind.
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Systemic approach is the way forward for Indian cities

Life in India’s cities is an urban nightmare that we just cannot wake up from. Potholed roads,
garbage fires, flooding, traffic congestion, air pollution are daily bugbears that our citizens have
been facing for decades, clearly indicating a systemic failure of governance in our cities. Fixing
urban governance is key to fixing our cities, and hence the importance of diagnosing and
measuring what’s broken in our governance. ASICS aims to do just that.

ASICS is an objective evaluation of 23 Indian cities across 20 States on 89 questions, covering
150 parameters, and 3,900 points of investigation. It takes a systemic, data-driven approach
towards urban governance. ASICS is a diagnostic tool indicating the health of urban governance
systems in a city and therefore, its ability to deliver good quality of life in the medium to long term.

The evaluation is based on the ‘City-Systems’ framework consisting of four distinct but inter-
related components — spatial planning, municipal capacities (both human and financial), political
leadership, and lastly transparency, accountability and participation. ASICS is based on the
premise that fixing systems across all these components are critical to city governance.

City as a service?

One of the significant criticisms raised by the authors was that ASICS argues for ‘city as a service’
model. ASICS see quality of life comprising of two distinct but inter-related aspects — ‘quality of
urban infrastructure and services’ and ‘quality of citizenship’. Thus ASICS is not about evaluating
the relationship between the city and the citizen as one of service provider-client, but rather about
the extent of ownership and empowerment of both the city government and the citizens in the
running of the city.

ASICS evaluates the extent of devolution and empowerment of our Urban Local Bodies (ULBs)
and strength of formal institutional platforms, such as ward committees and area sabhas, for
citizens to participate and actively engage with their government in line with the provisions of the
74th Constitution Amendment Act (CAA).

ASICS looks at parameters such as mayoral tenure, powers of the council over staffing practices,
voter turnout in municipal elections, and extent of functional devolution in practice. It examines
availability of information on civic services, service levels, financial information, status of public
works, revenue collections, spending, etc , all of which would enable citizens to gain a better
understanding of the functioning of the ULB and make their engagement more objective and
meaningful.

ASICS is based on an analysis of relevant laws, policy documents and websites of city & State
governments. One may argue about the unfairness of evaluating cities based on the quality of
State legislation. But given India’s quasi-federal governance structure, where governance of cities
lies in the domain of the State governments, the quality of urban governance is also a commentary
on the quality of State legislation. As the report clearly indicates, to deliver good quality of life in
urban India, reforms are required across all levels of government — Centre, State and the city
government, with the king’s share to be undertaken by the State governments.

How can cities plug the capacities gap?

As the authors have rightly pointed out, lack of capacities in urban local bodies is a huge hurdle
which affects institutional aspects such as maintenance of accounts, budget preparation, audits,
and aspects of service delivery such as approval of building plans, environment protection, road
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design etc.

ASICS believes in fixing the City-Systems and identifies that gaps in financial and human capacity
is a significant handicap in the ability of ULBs to deliver better quality of life to citizens in a
sustainable manner.

The author’s assertion that the ASICS report recommends outsourcing of many functions of the
ULB appears to be a misreading of the recommendations. Firstly, ASICS suggests exploring
options such as ‘outsourcing’ only in functions such as revenue collection where the lack of
adequate number of field staff has severely impacted the ability of the ULBs to collect their dues.
States like Jharkhand have demonstrated that engaging professional agencies through a
transparent tendering process can help ULBs to plug the personnel gaps due to significant
vacancies in Accounts and Revenue departments.

States and ULBs must explore a gamut of options such as building a professional Municipal
Cadre, facilitating lateral hires, to address the debilitating levels of vacancies in key departments.

A vision for our cities

The authors have evocatively questioned the choice of benchmark cities in the survey — London,
New York and Johannesburg.

The benchmark cities were chosen to evaluate the institutional and governance mechanisms
within a democratic framework which enabled these cities to provide the high standards of
services and infrastructure to be recognised as global hubs of opportunity and talent. Cities are
economic growth drivers, innovation hubs, job creators and providers of social, cultural and
educational opportunities.

It is undisputable that New York and London are melting pots of culture and diversity and global
engines of economic growth and prosperity. These are qualities that most cities aspire to have,
and these cities are desired destination to live, work and play because of the underlying strong
institutions, policies and processes by which they are governed. ASICS is not about pushing
Indian cities to become a London or New York, rather it suggests looking at these cities and
seeing what Indian cities can learn from them.

ASICS underscores the importance of systemic approach to solving urban India’s challenges and
recommends that all of us must collectively do what is necessary to strengthen our ULBs as
institutions, and the systems and processes of their governance.

This is in response to the article that appeared in The Hindu Sunday Magazine on March 25, ‘Do
we want Indian cities to become a London and New York?’ in which the authors had made some
observations on the Annual Survey of India’s City-Systems (ASICS) 2017 report.

(Vivek Anandan Nair and V.R. Vachana are part of Janaagraha Centre for Citizenship and
Democracy, Bengaluru and are the authors of ASICS 2017)
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Ministry of Tribal Affairs to launch first ever “Van Dhan Vikas Kendra” at Bijapur, Chhattisgarh for
value addition of Forest Produce
Ministry of Tribal Affairs

Ministry of Tribal Affairs to launch first ever “Van Dhan Vikas
Kendra” at Bijapur, Chhattisgarh for value addition of Forest
Produce

Posted On: 06 APR 2018 2:04PM by PIB Delhi

Minor Forest Produce (MFP) is a major source of livelihood for tribals living in forest areas.  The
importance of MFPs for this section of the society can be gauged from the fact that around 100
million forest dwellers depend on MFPs for food, shelter, medicines and cash income. It provides
them critical subsistence during the lean seasons, particularly for primitive tribal groups such as
hunter gatherers, and the landless. Tribals derive 20-40% of their annual income from MFP on
which they spend major portion of their time. This activity has strong linkage to women’s financial
empowerment as most of the MFPs are collected and used/sold by women. MFP sector has the
potential to create about 10 million workdays annually in the country.

Ministry of Tribal Affairs has taken a number of initiatives for socio economic development of
tribals like introduction Forest rights Act, PESA Act and has been implementing schemes for
development of MFP by providing financial support to State TDCCs and TRIFED for market
development of MFPs. Recognizing the critical importance which MFP hold for tribals and its
potential to create large scale employment opportunity thereby, helping in reducing poverty and
increasing empowerment of tribals particularly women and poor people of the poorest and
backward districts of the country, Govt. of India has introduced an ambitious scheme of
“Mechanism for marketing of Minor Forest Produce (MFP) through Minimum Support price (MSP)
and development of Value chain for MFP”.

The scheme was started with the objective of providing fair price to MFP gatherers, enhance their
income level and ensure sustainable harvesting of MFPs. The MSP scheme seeks to establish a
framework to ensure fair prices for the produce collected by them, assurance of buying at a
particular price, primary processing, storage, transportation etc while ensuring sustainability of the
resource base. It is a holistic scheme for development of MFP trade and covers 24 MFPs.

Value addition assumes critical importance in ensuring remunerative prices to the tribals in this
approach. Three stage value addition would be the corner stone for enhancing incomes of the
tribals under the scheme. The grass root level procurement is proposed to be undertaken through
SHGs associated with Implementing Agencies. Convergence and Networking with other Govt.
departments/scheme shall be undertaken to utilise the services of existing SHGs like Ajeevika,
etc.  These SHGs shall be appropriately trained on sustainable harvesting/collection, primary
processing & value addition and be formed into clusters so as to aggregate their stock in tradable
quantity and linking them with facility of primary processing in a Van Dhan Vikas Kendra. The
stock after primary processing shall be supplied by these SHGs to the State Implementing
Agencies or direct tie up for supply to corporate secondary processor. For creation of secondary
level value addition facility at district level and tertiary level value addition facility at State level, Big
Corporates shall be involved under PPP model. This PPP model will be based on utilising Private
entrepreneur skills in undertaking processing as well as marketing of the produce and Central/
State Govt. support in terms of creating infrastructure and providing enabling environment for
undertaking value addition of systematic scientific lines. These will be sophisticated large value
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addition hubs managed by Private entrepreneurs.

The Ministry of Tribal affairs has approved establishment of the first  multipurpose “Van
Dhan Vikas Kendra” on pilot basis for establishment in Bijapur  District of Chhattisgarh
State for providing skill upgradation and capacity building training and setting up of
primary processing and value addition facility. This first model Van Dhan Vikas Kendra is
being implemented  for training of 300 beneficiaries with a total outlay of Rs 43.38 lakhs for
training, providing equipments & tools for primary level processing and infrastructure & building for
housing the Kendra. This Kendra to start with will have processing facility for Tamarind brick
making, Mahua flower storage facility and chironjee cleaning and packaging.

TRIFED has assigned the work for establishment of this pilot Vikas Kendra in Bijapur District of
Chattisgarh to CGMFP Federation and Collector, Bijapur would be the coordinating force. The
selection of the tribal beneficiaries and formation of the SHGs has been undertaken by TRIFED
and the training is scheduled to start from 10th April, 2018. To start with Van Dhan Vikas Kendra is
being established in a Panchayat Building so that the primary processing can be commenced by
the SHGs. The Kendra will be shifted to its own building once the same is ready.

The Van Dhan Vikas Kendras will be an important milestone in economic development of tribals
involved in collection of MFPs by helping them in optimum utilization of natural resources and
provide sustainable MFP-based livelihood in MFP-rich districts.

 

***

 

AP

 

(Release ID: 1528048) Visitor Counter : 998

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



crackIAS.com
cr

ac
kIA

S.co
m

www.thehindu.com 2018-04-08

The lowdown on row over SC/ST Act verdict

A recent verdict of the Supreme Court has invited criticism from political parties and others who
argue that it amounts to diluting the Scheduled Castes and the Scheduled Tribes (Prevention of
Atrocities) Act, 1989. The court laid down new guidelines for police officers on how to ensure that
innocent persons, especially public officials, are protected from false complaints. Most parties
demanded that the Centre file a petition to review the order. They contend that the judgment, and
some of the observations in it, would result in the law losing its teeth and leave Dalits unprotected
against atrocities. While agreeing to hear the review petition, the Bench has, however, declined to
suspend its order. It clarified that its order was aimed at protecting the innocent, not undermining
Dalit rights.

The Bench of Justices A.K. Goel and U.U. Lalit was dealing with an appeal by the Director of
Technical Education (DTE), Maharashtra, a public servant, whose plea for quashing a criminal
case against him was declined by a High Court. The court found that an employee of an
educational institution had given the complaint solely because the DTE refused to grant sanction
to prosecute the institution’s principal. It said none of the ingredients of any of the offences listed
against him were made out in the complaint. The Bench then took note of cases of a similar nature
before other courts in which false and frivolous complaints were made under the Act for personal
motives. Hence, it wanted to lay down guidelines to prevent misuse of the law so that the innocent
could be protected. It sought to explain that “interpretation of the Atrocities Act should promote
constitutional values of fraternity and integration of society. This may require a check on the false
implication of innocent citizens on caste lines.”

It matters because the court’s ruling has led to an explosion of Dalit anger. A nationwide protest on
April 2 resulted in violence. Nine people died across the country. The protesters, as well as the
proponents of social justice and Dalit emancipation, have questioned the verdict. They disagree
vehemently with the ruling that the bar under the Act on grant of anticipatory bail need not prevent
courts from giving the accused advance bail if there was no merit in the complaint against them,
and if on judicial scrutiny, it was found to be prima facie malafide. The ruling also said public
servants should not be arrested under the Act without the permission of their appointing authority;
and, in the case of others, without the approval of the District Senior Superintendent of Police. It
further said a Deputy Superintendent of Police should hold a preliminary inquiry into complaints to
rule out their being false or motivated ones.

The Bench said there was “acknowledged abuse” of the power to arrest under the Act. It also
observed that the “Act cannot be converted into a charter for exploitation or oppression by any
unscrupulous person or by the police for extraneous reasons against other citizens, as has been
found on several occasions in decisions referred to above.” Another observation by the Bench that
caused consternation was “it is necessary to express concern that working of the Atrocities Act
should not result in perpetuating casteism.”

Under court procedure, the same Bench that delivered a verdict must also hear the review
petitions. The Centre will now seek to convince the court that the ruling would make it even more
difficult for Dalit victims of caste-based violence and discrimination from getting their complaints
investigated. If the court is convinced, it may agree to modify its order or recall part of it. In the
event of its refusal to do so, the Centre will have to explore other legal options to ensure
implementation of the Act as it stands.

K. Venkataramanan
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Summer is coming, and Indian cities are going to feel the heat island effect

Leafy neighbourhoods can no longer be seen as a luxury   | Photo Credit: K. Murali Kumar

In Westeros, the fictional world of the Game of Thrones, ‘winter is coming’ is a foreboding of hard
times to come. In real life India, ‘summer is coming’ evokes a similar sense of dread. Summer is
indeed coming, or rather, has already arrived early in some parts of the country, promising to be a
real scorcher this time.

In the cities particularly, there is a mad scramble among the privileged to get the ACs serviced.
For the others, well, they’ll sweat it out, and somehow survive. Once the preserve of the wealthy,
climate-controlled lives are now within the reach of many. Such cocoons hide an alarming reality
of urban life in India — it’s getting unbearably warm in the cities, and there’s no relief in sight.

It’s evident

In summer, not all places are equally hot. Some are hotter. This is especially true of cities, and
localities within a city, as anyone who has lived in one knows. These are the heat islands of the
modern era, cities and neighbourhoods where temperatures are as much as 2-5 degrees Celsius
higher than surrounding areas. Unlike forests rich in trees, the concrete jungles we are growing
across the country absorb and retain enormous amounts of heat.

There is no doubt that Indian cities, and some neighbourhoods within them, are much warmer than
the countryside. And the trend is evident more at night than day. In Delhi during 2001-11, the
difference between maximum and minimum has been steadily shrinking, which means heat stress
has been rising rapidly.

In central and north Chennai, temperatures have risen consistently in the 60 years till 2010. The
significant existence of an urban heat island is evident from the urban-rural temperature
differences in the Chennai metropolitan area, during both day and night, says a 2016 study
published in the Indian Journal of Science and Technology. Studies on heat islands for
Bhubaneswar, Bengaluru, Guwahati and Thiruvananthapuram show a similar trend.

Intense storms

One intriguing fact of the urban heat island effect is that night temperatures can be much higher
compared with surrounding rural areas. Although it might seem that warmer nights are less
dangerous then maximum temperatures, high minimum temperatures, which typically occur at
night, is a stronger predictor of heat-related mortality. Urban heat islands also make for more
frequent and more intense storms.

Heat stress is harmful to human health, particularly among the children, old and infirm. We
become heat stressed when our bodies absorb more heat than is tolerable. If body temperatures
rise above 37°C, heatstroke can result.

The human body can use its cooling system — sweating — to maintain a safe temperature, but
only to an extent. If the heat index, a measure of how hot it really feels when relative humidity is
factored in with actual air temperature, rises above 40°C, things start getting out of hand.

In 2013 and 2015, India saw episodes of intense heat waves that killed thousands across the
country, mostly in cities. Since then, there have been several more deadly heat waves, including
the most intense in recorded history in May 2016, when maximum temperatures in the desert city
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of Jaisalmer scaled a scalding 52.4°C.

City authorities are slowly waking up to the realities of urban heat islands. In 2016, Ahmedabad
became the first city in India to implement a heat action plan, which consists mainly of raising
awareness on avoiding heat strokes and priming emergency healthcare response. Today, there
are 13 cities in 11 states that have a heat action plan, but implementation is tardy.

Heat-smart cities

When it comes to building smart cities, a coinage that has become fashionable of late, much more
needs to be done to fight stress while living on heat islands, especially among migrant labour and
poor people, who are the ones most vulnerable to it. From what we have seen so far, smart cities
are not being developed in a heat-smart manner.

Besides cladding our cities in concrete and tar, we need to pay more attention to developing tree
corridors, parks and low-lying areas such as wetlands that soak up water, which are necessary
within built environments to reduce heat risks. If the examples of southern Chennai or eastern
Kolkata are anything to go by, we are miserably failing to save our urban wetlands.

There are also many innovative ideas being tried out globally to counter the effects of heat islands.
Some researchers say that if dark heat-absorbing surfaces are warming our cities, we can negate
the effect by installing white roofs and other light-coloured surfaces to reflect back the sun’s rays.
Others affirm what we have always known — plant more trees to bring down temperatures. Leafy
neighbourhoods can no longer be seen as a luxury, but as a necessary step to better public
health.

Till that happens, banishing the heat from our homes, cars and offices with ACs would only delay
the inevitable. The heat demon is lurking just outside our windows, and it’s growing ever more
menacing.

Soumya Sarkar is Managing Editor of IndiaClimateDialogue.net. Follow him on Twitter @scurve
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Inclusion and the right to dignity

On the morning of April 3, the front pages of newspapers told us of violent protests by Dalits in
northern India the day before. They had opposed the dilution by the Supreme Court, in its order of
March 20, 2018, of the Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act.
Blazing headlines and accounts that followed told us how many people had been killed and
injured, about innumerable acts of arson, of the blocking of trains, closure of shops and the calling
in of Central forces in some States. Sadly, the tone of most reports was dispassionate, soulless
and bare. They might have been recounting a tale of a privileged group inflicting violence on
geographical and human landscapes for the noble purpose of lowering taxes.

But we need to go beyond headlines and ask why a vulnerable community took to the streets.
Think of its desperation, how it has lost confidence in the ability of Indian democracy and now the
judiciary to give it justice, how the promises of the Constitution have been blatantly and vulgarly
betrayed, and how it has been subjected to repeated indignities, reiterated insults and bodily harm
by citizens of this great Republic. Worse, its own leaders have let it down.

If the leadership had faithfully discharged its mandate of representing the needs of Dalits, the
represented would not be living lives that are best described as subhuman. In January 2016 the
death of Rohith Vemula, in July 2016 the public attacks on Dalits in Una, and earlier this year
attacks on celebrations of the historic Bhima-Koregaon battle in Maharashtra showed up in great
detail the flaws of our body politic. How many more indignities does the community have to suffer?
How long will non-Dalits be indifferent to this suffering? It is time to reflect. What has gone wrong
with the project of justice that independent India initiated with a flourish? What has gone wrong
with our own sensibilities? It is time to agonise and to feel shame.

Affirmative action policies centring on the politics of presence have certainly contributed to the
repair of historical wrongs. The advantages of these policies are, however, unevenly spread out.
The constituency of affirmative action has benefited in bits and pieces. For instance, we see the
making of an educated and professionally qualified Dalit middle class. A Dalit movement has
succeeded in prising open worlds that for long had been closed to the community. Activists have
seized the right to voice through collective action, and now influence and even shape, public
debates.

Today, Dalits write their own histories and biographies. A vibrant literary movement denounces the
ostracism of an entire community from mainstream society, and chronicles the nerve-racking
experience of being treated as an outcaste. Challenging prevailing literary conventions, rewriting
the script of literary and poetic production, inserting the community into critical narratives of the
Indian nation, and intent on representing their own community, writers have profoundly dented the
way we think of others and of ourselves.

This genre of literature has gained considerable acclaim. English translations of Dalit literary
works, for example Omprakash Valmiki’s Joothan (2003), Narendra Jadhav’s Untouchables
(2005), and Baby Kamble’s The Prisons We Broke (2009), have expanded the canon of post-
colonial literature and aesthetics in Indian and western universities. And, above all, electoral
politics, affirmative action and the space afforded by civil society for mobilisation have enabled a
suppressed community to recover agency and speak back to codified power. Yet caste-based
discrimination persists in significant areas of social interaction. In short, the one vital good that the
justice project tries to secure — respect/self-respect — continues to elude attempts at repair of
historical injustice.

The impact of disrespect upon the Dalit community cannot be underestimated. Disrespect
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reinforces other injustices confronted by the community in everyday life. And it disrupts social
relationships based on the reciprocal obligation to see each other as equal and as worthy of
dignity. Disrespect demoralises and diminishes human beings and erodes their confidence to
participate in the multiple transactions of society with a degree of assurance. Despite historical
struggles against rank discrimination in words, verse, and collective action, despite acceptance of
historical wrongs by the leaders of the freedom struggle, despite the mobilisation of the Dalit
community, and despite affirmative action, caste-based discrimination continues to relentlessly
stalk the political biography of independent India. Till today what caste we belong to continues to
profile social relations, codify inequalities, govern access to opportunities and propel multiple
atrocities. The project of justice remains unrealised.

Indians have failed to secure justice for their own fellow citizens. It is time to express solidarity.
Constitutional and legislative provisions and Supreme Court judgments are important, but they are
simply not enough. If the right to justice is violated, citizens should be exercised and agitated
about this violation. For this to occur, for society to feel deeply about violations of basic rights, the
right to justice has to be underpinned by a political consensus. A consensus on what constitutes,
or should constitute, the basic rules of society is central to our collective lives. A social movement
geared to attack caste-based discrimination can remind us that denial of respect is a problem for
non-Dalits as well.

To put the issue starkly, if respect is compromised, the project of redistributive justice has borne
inadequate results. One of the most essential goods human beings are entitled to, the right to
dignity, has not been realised. For this right to be recognised, social movements that speak the
language of equality for their own particular constituencies have to come together and support the
idea of building a political consensus on what is due to all human beings, what should be done for
them and what should not be done to them.

We read of such movements in pre-Independence India. In independent India, the onus of battling
discrimination has fallen onto the shoulders of Dalits. The rest of society wends its way without
regard for the infirmities of its fellow citizens. We have to shrug off indifference and shoulder
responsibility. It is only when we concentrate on the construction of a political consensus in
society, that the uncomfortable distinction between ‘us’ and ‘them’ that bedevils much of the case
for remedial justice will dissolve. We have to do this because disadvantaged communities are not
only likely to be economically deprived but also socially marginalised, politically insignificant in
terms of the politics of participation as distinct from the ‘vote’, humiliated, dismissed and subjected
to intense disrespect through practices of everyday life. Anyone who suffers from these multiple
disadvantages will find it impossible to participate in social, economic and cultural transactions as
an equal.

Certainly, efforts have been made to repair historical injustice. But the ideology of discrimination
continues to dominate despite a multitude of constitutional provisions, laws, affirmative action
policies and political mobilisation. We can no longer assume that some redistribution of resources
will lead to respect and self-respect. The politics of voice can achieve a great deal in the public
sphere, but if the ideology of discrimination continues to shape social relations, much of the gains
are lost. One of the most essential goods human beings are entitled to, the right to respect, has
not been realised.

Neera Chandhoke is a former Professor of Political Science at Delhi University

Receive the best of The Hindu delivered to your inbox everyday!

Please enter a valid email address.



crackIAS.com
cr

ac
kIA

S.co
m

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.thehindu.com 2018-04-09

A case to withdraw the triple talaq Bill

The Prime Minister’s lament to the outgoing Rajya Sabha MPs that they missed out on an
opportunity to debate important issues such as the triple talaq Bill — the Muslim Women
(Protection of Rights on Marriage) Bill, 2017 — due to disruptions is an indication that despite
widespread public opinion against it, the Centre is inordinately keen on making it a law.

What defies comprehension is the refusal of the Central government to appreciate the legal point
that no person can be jailed for an act that is not a crime. The Supreme Court, in Shayara Bano v.
Union Of India (2017), had set aside the validity of instant talaq (talaq-e-biddat), thus rendering its
pronouncement ineffective in dissolving a marriage. Yet this Bill makes the pronouncement
punishable with a three-year imprisonment without realising that such an arbitrary exercise of
legislative power is liable to be judicially reviewed and struck down for violating the principles of
natural justice and rule of law.

Interest in the triple talaq Bill has also been sustained by the erroneous belief held by some
women’s organisations that the pronouncement of talaq-e-biddat could be brought under the
definition of emotional abuse mentioned in Section 3 of the Protection of Women from Domestic
Violence Act, 2005 (PWDVA).

This view is as legally untenable as the obsession to criminalise inconsequential words. The
PWDVA brings “verbal and emotional abuse” under domestic violence and defines it as: “a)
insults, ridicule, humiliation, name calling and insults or ridicule specially with regard to not having
a child or a male child; b) repeated threats to cause physical pain to any person in whom the
aggrieved person is interested.”

After its invalidation by the apex court, instant talaq comes nowhere near this definition. It will
constitute abuse only if it is accompanied by the forcible removal of the wife from the matrimonial
home, or her abandonment. But the Bill criminalises talaq-e-biddat even if it is not followed by
eviction or desertion of the wife.

And as per Section 31 of the PWDVA, a person who indulges in domestic violence to the prima
facie satisfaction of the magistrate can ultimately be punished with imprisonment which may
extend to one year, or with a maximum fine of 20,000, or with both if he violates the “protection
order” issued by the magistrate under Section 18 of the Act.

A protection order is meant not only to prohibit the accused from committing any act of domestic
violence, it can also stop him from entering the place of employment of the aggrieved person, or
attempting to communicate with her in any form. In addition, the magistrate can also pass a
“residence order” under Section 19 inter alia directing the accused to remove himself from the
shared household and restraining him or any of his relatives from entering any portion of the
shared household in which the aggrieved person resides.

Most importantly, Section 32 declares that a breach of the protection order is a cognisable and
non-bailable offence which the magistrate may conclude to have been committed by the accused
on the “sole testimony of the aggrieved person.”

Indeed as per Section 4, “any person” who has reason to believe that an act of domestic violence
has been, or is likely to be, committed can give information about it to the Protection Officer
concerned. No liability, civil or criminal, shall be incurred by that person for giving the information
in good faith.
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It is astonishing that those who want talaq-e-biddat, which can no longer be used to threaten a
wife into submission, to be declared an act of “domestic violence” fail to realise that innocent men
could be forced to undergo the aforementioned humiliating punishments reserved for cognisable
and non-bailable offences. Can any recommendation be more unjust and anti-therapeutic in
nature?

But the most significant ground on which the triple talaq Bill fails the test of constitutionality is
found in Article 21 which states that “no person shall be deprived of his life or personal liberty
except according to procedure established by law.”

In Maneka Gandhi v. Union of India (1978), a seven-judge Constitution Bench ruled that fairness is
implicit in the phrase “procedure established by law” and therefore, the procedure should be “fair,
just and reasonable, not fanciful, oppressive or arbitrary”; otherwise it would be no procedure at all
and the requirement of Article 21 would not be satisfied. The court also clarified that “law” means
reasonable law, not any enacted piece.

Endorsing this view, the Supreme Court, in Justice K.S. Puttaswamy v. Union of India (2017), said
that “a law which provides for a deprivation of life or personal liberty under Article 21 must lay
down not just any procedure but a procedure which is fair, just and reasonable” and that “the
validity of a law which infringes the fundamental rights has to be tested not with reference to the
object of state action but on the basis of its effect on the guarantees of freedom.”

Earlier, the same was emphasised in stronger words by Justice V. Krishna Iyer in Sunil Batra v.
Delhi Administration (1978): “True our Constitution has no ‘due process’ clause or the VIII
Amendment; but, in this branch of law, after Cooper and Maneka Gandhi the consequence is the
same. For what is punitively outrageous, scandalizingly unusual or cruel and rehabilitatively
counterproductive, is unarguably unreasonable and arbitrary and is shot down by Art. 14 and 19,
and if inflicted with procedural unfairness, falls foul of Art. 21.”

Seen in the light of these categorical pronouncements, the procedure imposing penal
imprisonment for talaq-e-biddat in the proposed Bill is not just unfair and unreasonable but is also,
to paraphrase a view of the U.S. Supreme Court (quoted in Law, Hermeneutics and Rhetoric by
Francis J. Mootz III), so totally without penological justification that it would result in the gratuitous
infliction of suffering on a person for doing nothing more than utter words rendered harmless by
the Supreme Court.

This unwarranted punitive deprivation of personal liberty also runs afoul of Article 19, especially
clauses 19(1)d and 19(1)g which allow all citizens “to move freely throughout the territory of India”
and “practise any profession, or to carry on any occupation, trade or business.” Thus, if a man is
unjustifiably jailed under the proposed law even for a few weeks, he will be denied of these rights
for that period, to say nothing about the dim prospects of securing a job after the stigmatising
confinement.

Given these procedural and legal infirmities, the chances of the triple talaq Bill being judicially
challenged when it becomes law are high. This apart, the Centre has completely ignored the fact
that the passage of the Bill in the Lok Sabha has unwittingly pushed Muslim women towards the
All India Muslim Personal Law Board if one were to go by the recent massive demonstrations
against it across India.

The only way to remedy the situation is for the government to withdraw the Bill.

A. Faizur Rahman is an independent researcher and the secretary general of the Chennai-based
Islamic Forum for the Promotion of Moderate Thought. Email:a.faizur.rahman@gmail.com
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Muslims: In the margins or pushed out?

“Indeed, the Muslims have all the social evils of the Hindus and something more. That something
more is the compulsory system of purdah for Muslim women. These burka women walking in the
streets is one of the most hideous sights one can witness in India.”

Thus B R Ambedkar, writing in the 1940s. “The evil consequences of purdah are not confined to
the Muslim community alone. It is responsible for the social segregation of Hindus from Muslims
which is the bane of public life in India.” Thus Ambedkar, again.

Writing in The Indian Express 75 years after the great constitutionalist and social reformer, but
altogether lacking his authority or aura, I have caused controversy by terming the burka
“reactionary” and “antediluvian”, and by comparing (not equating) it to the trishul. Apart from (at
last count) 14 responses in this newspaper, there has been an array of critical commentary in
social media and in other newspapers and websites.

My comparison was ill-chosen, and the chastisement I received for it is merited. I also agree that
the headscarf and the skull-cap are akin to the turban and the vibhooti, markers of religious
identity that should not offend anyone when displayed in public. That said, I agree entirely with
Ambedkar that the burka is a mark of suppression, of women from men, and also of separation, of
Muslims from non-Muslims. If you hide your face from me, how can we be partners in a shared
political project? The burka is deeply inimical to fraternity, a quality that Ambedkar emphasised
was vital to the creation of a democratic society.

Ramachandra Guha Opinion | Liberals, sadly

Beyond the burka, what are the specific pathways by which Indian Muslims can become full and
equal citizens of our Republic? Here, to move the debate forward, I want to introduce what I think
is a relevant comparison; that between Muslims and Dalits. From a sociological standpoint, the
two communities have many similarities. Both Muslims and Dalits are spread across India; both
are largely poor; both face stigmatisation at the hands of savarna Hindus. Many scholarly studies
show that upper-caste Hindus have better access to modern education, proper healthcare, and
jobs in the formal sector than both Muslims and Dalits. (In fact, a study led by the sociologist
Sonalde Desai concludes that when it comes to school drop-out rates, Muslims may be worse off
than both Dalits and Adivasis.)

Yet in their ongoing struggle to become equal citizens, Dalits differ from Muslims in several ways.
They have the benefit of affirmative action, which has contributed enormously to the creation of an
articulate and politically active middle class. Second, the way forward for Dalits, indeed the only
way forward, is for them to look to the future since their past memories are of centuries — if not
millennia — of oppression. Muslims, on the other hand, once ruled over great kingdoms in Iran,
Iraq, Andalusia and Turkey, and indeed in India as well. This political overlordship is long gone;
yet in gorgeous buildings and traditions of music and literature, its traces remain. Facing
discrimination in the present, many Muslims seek consolation in a return to the past, by thinking,
acting and dressing in a form they believe is consistent with the Golden Age their community is
said to have once enjoyed.

In overcoming their disabilities, Dalits are inspired by the example of their great leader, Ambedkar,
who urged them to “educate, organise, and agitate” (in that order). It was by schooling themselves,
by entering the workplace and by taking up modern professions, that they could most effectively
overcome discrimination and achieve rights of full citizenship. Ambedkar was also a vigorous
advocate of gender equality; for him, men and women should not just have equal rights, but equal
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opportunities to contribute to public life, to become top scientists, entrepreneurs, and lawyers. It is
surely no accident that the pre-eminent Dalit politician today is a woman whose father or brother
was not in politics.

In his contribution to the debate, the historian Harbans Mukhia focused on the siege mentality that
affects sections of the community of Indian Muslims. This is in large part a product of the
discrimination they have faced within their homeland. From the 1980s onwards, the political rise of
Hindutva has been accompanied by a rising tide of attacks against Muslims. However, it is also
developments outside India that have contributed to this sense of siege. The invasion of
Afghanistan by the Soviets in 1979 and the invasion of Iraq by the Americans in 2003 were both
unprovoked acts of imperialist aggression that led to civil war and enormous suffering in those
countries. But they also stoked an already existing sense of vulnerability among Indian Muslims.
Closer home, the rise of Islamic fundamentalism in Pakistan and Bangladesh has further
emboldened Hindu fundamentalists in India, deepening these insecurities even more.

Hindutva bigotry within India and the spillover from global superpower politics may be the two
central reasons for the predicament of Indian Muslims today. But surely we cannot ignore a third
reason; the lack of effective leadership. That the Hindus, once led by Jawaharlal Nehru and
Mahatma Gandhi, are now represented by Narendra Modi and Amit Shah is — as I have said in
many articles and talks over the years — a setback to the development of a modernist, egalitarian,
and outward-looking sensibility. Likewise, there is unquestionably a need for more progressive
leadership among Indian Muslims, even if advocating this has led to me being labelled an
apologist for the RSS (which will be news to the RSS).

As I said in my original column, the fight against fundamentalism must be waged across
communities. Maulana Azad (whom both Syeda Hameed and Shamsur Rahman Faruqi so
movingly recall) was as great a patriot as Gandhi and Nehru, and a greater scholar than either.
However, in meeting the challenges that Muslims face in the 21st century, the name I had invoked,
of the forgotten Hamid Dalwai, may be more relevant. Like Ambedkar, he was a relentless
moderniser, with a perspective on women’s rights derived from the Constitution rather than the
Koran. Here are some fresh quotations from Dalwai:

“Islamic personal law runs contrary to the modern notions of human rights. Its anomalies are
obvious to anyone except Muslim males.”

“If Hindu communalism is responsible for Muslim communalism, by the same logic it would follow
that Muslim communalism is equally responsible for Hindu communalism.”

“I attack all aspects of medieval religious obscurantism whether it is Muslim or Hindu.”

“There are Indian Muslims who are being modernised gradually. At present, such Muslims are few
and they are confused… Being in doubt and feeling insecure, these Muslims oppose any new and
different approach to the communal problem in India.”

“History, which has bred prejudices and animosity, is a hindrance to all of us.”

Dalwai was a working-class, Marathi-speaking Muslim from the Konkan. Unlike Urdu-speaking
intellectuals, he had no glorious political or cultural past to console himself with. That may be why
he was so unsentimental in analysing the predicament of his community. His advice to Muslims
was similar to that offered by Ambedkar to Dalits; namely, that they must shake off the burdens of
history while resolutely facing the future. Savarna Hindus themselves prone to ducking the
challenges of the present by glorifying the past could benefit from reading Dalwai, too.
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It is relevant to mention here that, aided by his socialist comrades such as Mrinal Gore, Dalwai
began the struggle against triple talaq as far back as 1967. After his early death, his agenda of
social reform was taken forward by his remarkable wife, Mehrunissa, who is fondly remembered in
Maharashtra but sadly remains unknown outside it. Both Hamid and Mehrunissa wrote in Marathi;
while a small selection of their work is available in English and Hindi, it would be wonderful if their
writings were translated into all major Indian languages. Perhaps this debate in The Indian
Express will encourage a progressive publisher to come forward.
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Lived Secularism

Indian Muslims often find themselves challenged by a liberal paradox of proving that they are
secular but the terms of this ‘examination of worthiness’ is defined in a way that makes it
impossible for them to pass it.

The debate on the issue was triggered by Harsh Mander’s lament over the deteriorating state of
affairs for the positioning of Muslims in India’s polity and Ramchandra Guha’s retort in his
exasperation with liberals where he ended up comparing chalk with cheese. Liberals of different
hues writing in this debate — Apoorvanand, Mukul Kesavan, Suhas Palshikar, Irena Akbar and
Syeda Hameed — have amply demonstrated the problems with Guha’s arguments. Ashutosh’s
piece read like a confessional on how Aam Aadmi Party marginalised Muslim voters, purportedly
for their own good. This is actually a fine illustration of the argument forwarded by Harbans Mukhia
and Shamsur Rehman Faruqi on the institutionalised nature of Muslim marginalisation by political
parties. In the midst of all this was Rakesh Sinha’s piece which sought to dress up a bunch of
falsehoods the RSS is well-known for, in the respectability offered by a liberal debate. What I seek
to do in this piece is to point out the very limits and problems of liberal discourse on Indian
Muslims and their participation in the political and public sphere.

The problems confronting Muslims lie as much in the liberal attitude towards Islam in India, as it
does in practice of Hindutva. At different historical junctures in Independent India whether the
State leaned over to one of these more and the other less, it made a marginal difference to the
fundamental questions of Muslims.

Liberal narratives often celebrate ‘Lived Islam’ as things that Muslims do but may have little to do
with Islam. The term mostly indicates that Islam itself remains unlived or is unlivable. Learning
from this line of argument I call the Indian notion of secularism as experienced by Muslims ‘Lived
Secularism’—indicating that the constitutional idea of secularism itself remains unrealised or is
hollowed out in a way that renders it unrealisable. ‘Lived Secularism’ has been a burden for
Muslims in India in the face of grave injury because it ruled that any claim by Muslims to an equal
citizenship status was communal.

For example, a close look at ‘communal riots’ indicates amply that these are rarely conflicts in
which the members of two communities fight each other. Government inquiries and citizen fact-
findings have shown that these are essentially targeted attacks in which Muslims invariably suffer
more, get indicted for being equal perpetrators if they act in any kind of self-defence, do not
receive any justice, and get further ridiculed for the empty tokenism they received from ‘secular’
governments that are quickly labelled ‘appeasement’.

Muslim SCs have been denied reservations based ostensibly on the claim that there is no concept
of caste in Islam, but on the other hand other ‘regressive’ practices of Muslims are frequently
called out for being found to be at odds with constitutional values and legislated upon.

Muslims continually face discrimination to enter educational institutions but minority institutions are
easily scoffed off at as ‘ghettos’ even in academic circles. Their enthusiastic participation in
electoral democracy never results in proportionate representation in state and central legislatures
because political parties have consistently denied them tickets, and is labelled ‘vote-bank’ or
‘identity politics’.

Muslims are tired of not only being discriminated against, attacked violently, not receiving justice;
they are also tired of all their citizenship issues eclipsed by a single agenda of security from
communal violence. Advocates and defenders of minority rights may take note of another fact that
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the image of Muslims as victims of communal violence has not helped them get justice, although it
has been successfully deployed to spawn the image of all Muslims as potential terrorists and
sympathisers.

The truth is that as a targeted minority, Muslims have far too much at stake, and thus are, in
general, more invested in maintaining peace, harmony and secularism. Aggression does not offer
a way out of despicable conditions of existence. The only true choice in front of Indian Muslims,
then, is to deepen secularism.

Muslim practice of deepening secularism is anchored in constitutionalism and manifested through
young Muslims engaging with the law and legal institutions and undertaking cultural action rooted
in criticism, hope and, yes, humour.

This is reflected in the work of numerous young lawyers, civil society activists, journalists and
writers. In many cases, these are people who have been at the receiving end of state or organized
communal violence, or just targets of everyday prejudice and discrimination. The names Shahid
Azmi and Aamir Khan come immediately to mind—Muslims who went on to become defenders of
human rights after spending inordinate and torturous time in prison when they were innocent. In
her most recent book Working with Muslims, Farah Naqvi has chronicled the travails of civil
society initiatives working with Muslims. In her book Mothering a Muslim, Nazia Erum confronts
bullying and discrimination faced by Muslim children in school. Neyaz Farooquee’s book,
endorsed in touching words by Ramchandra Guha, is all about Growing up Muslim in India.
Muslim activists and lawyers are tracking and recording hate crime against Muslims. Young
students and researchers discuss books and ideas in study circles on important questions
confronting Muslims. Poets and authors are giving their experiences as Muslim literary form of
poetry, stories and novels. And standup comedians talk ironically and funnily about their
Muslimness.

This, in my opinion, give a silver lining to the contemporary dark political cloud looming over Indian
democracy. It is the prevailing political weather in the country which is enabling Muslims to speak
as claimants of equal citizenship status.

We have today in India, if not two, definitely one generation of adult Muslims who are
unencumbered by the burden of the history of the Partition. The increased ferocity of Hindutva
inspired attacks, the impunity and glory granted to the attackers must force Muslims to re-evaluate
their burdens and gather the courage to discard the polite appearances of lived secularism. The
breakdown of the myth of benignly neglectful Indian state and emergence of a cunning state that is
intent on showing Muslims their place has woken them up to the promises in the constitution of
India. They are learning to insist that however flawed it may be, the promise that has been made
by the Secular Indian state to its Muslim Citizens needs to be upheld.

This is an appropriate juncture at which we may stop to ask—Why should it interest a majority
community to treat minorities civilly? Or, in other words, what use are minorities in a democracy?

It is clear to anyone interested that the political career and success of the Bharatiya Janata Party
(BJP) has hinged on anti-Muslim rhetoric, threat and violence. BJP and its affiliates are too well-
known not only for communal violence targeting Muslims but also for exercises in ‘consolidation of
the Hindu-vote’ aimed at rendering political participation of Muslims futile. The BJP-led
government came to power at the Centre in India on May 16, 2014 on the ‘development’ plank.
Since after coming to power in the Centre, their strategy has been that of the frequent occurrence
of contained violent attacks against Muslims by way of beef vigilantism and rumours of ‘love jihad’,
instead of mass violence. The effectiveness of this strategy is heightened by continuous cultural
terrorism by way of sustained incendiary misinformation campaigns, which are mainstreamed by
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corporate media.

It is also a fact that in the recent assembly and byelections, whether the BJP won or lost elections,
its vote share has more or less remained constant. The outcome of the elections has largely
depended upon the making and breaking of coalitions of parties. BJP’s biggest strength has been
a part of electorate that has not only refused to hold it to its forgotten promise of development but
also makes excuses for it—claiming that since no development has taken place in the 70 years of
India’s independence it is unreasonable for anyone to even enquire about it from this government.
Judging by the record of the last four years, it can be reasonably claimed that ‘development’ was
used by the BJP and understood by its electorate as a code word for communalisation of public
sphere.

What we are observing today is an overall decrease in the perception and safeguarding of
diversity as a valuable resource in democracy. The ‘difference’ produced by minorities, whether of
opinion or appearance, is at the heart of the idea of democracy. The health of a democracy is best
measured at the margins, at the bottom of the pile. Marking of minorities as visually undesirable,
politically dispensable populations who do not have any constructive role to play in the political
culture of the country is a strong indicator that our democracy is not doing well. When the majority
can be appeased merely with anti-minorityism, it can only lead to coercing the entire political
community into accepting an openly hyper-reactionary neo-liberalism.

The collapse of empathetic intellectual faculties of thinking and judging among the vast multitudes
of people, understandably, has produced despair among Muslims and their defenders but this has
also produced a blatant appeasement of majority community that is gnawing at the very roots of
democracy in India.
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We must encourage women to participate in designing and implementing their vision for the
country: Vice President
Vice President's Secretariat

We must encourage women to participate in designing and
implementing their vision for the country: Vice President

We must ensure equitable distribution of the fruits of our
economic prosperity;

Presents CII Annual Awards 2018

Posted On: 08 APR 2018 8:11PM by PIB Delhi

The Vice President of India, Shri M. Venkaiah Naidu has said that ae must move beyond seeing
women as beneficiaries of schemes and encourage them to be participants in designing and
implementing their vision for the country. He was addressing the gathering after giving away
Women Exemplar Awards to Smt. Munni Begum, Smt. Asha and Smt. Vechulou Kanuo and the
Lifetime Achievement Award to Shri Y.C. Deveshwar, constituted by the Confederation of Indian
Industry, here today.

The Vice President said that India has the rich culture of respecting and honouring women. He
further said that right from ancient times; women in India have been treated as equals and with
respect. Many of our rivers are named after women and whenever given an opportunity, they have
excelled in different fields from sports to flying combat aircraft, he added.

The Vice President said that women exemplars who have fought against all odds and flourished.
They flourished not for their own benefit, but showed the way to thousands of others, he added.

The Vice President said that we must ensure equitable distribution of the fruits of our economic
prosperity. He further said that the poor and weaker sections should not be left behind in the
growth narrative of India. It is the duty of those who are better off to think of the disadvantaged
sections and help in their uplift, he added.

The Vice President said that empowerment of women, who constitute almost half of India’s
population, is very crucial for the country to make progress and achieve economic prosperity. He
further said that in a bid to empower women, the government has launched initiatives such as Beti
Bachao Beti Padhao Scheme, Ujjwala and other schemes to promote women entrepreneurship.
Niti Aayog also set up a women entrepreneurship cell to promote women’s participation in our
economy, he added.

The Vice President said that Indian industry has a major role to promote inclusive growth from the
grass root level and we need visionary business leaders to provide resources, ideas, energy and
the drive in this regard.

Following is the text of Vice President’s address:

“I am delighted to participate in this celebration to honour outstanding individuals—women who
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have transformed the lives of people at grass-root level and an industrialist, who created an
enterprise dedicated to serving national priorities. I compliment the Confederation of Indian
Industry for instituting these awards.

CII has been a strong partner of the government, industry and civil society in creating and
sustaining an environment conducive for the development of India.

Although, the recipients of the awards are from different fields, they represent the same set of
values—those of placing others before self, working for social good and providing outstanding
leadership. Such felicitations will not only help in reinforcing those values but also help in serving
as an inspiration to others.

Shri YC Deveshwar has been recognized worldwide for his legendary stewardship. He led ITC to
create multiple drivers of economic growth for our country. I congratulate him on this award for
Lifetime Achievement.

I also want to congratulate the women exemplars who have fought against all odds and flourished.
They flourished not for their own benefit, but showed the way t thousands of others. Their work is
an inspiration for others to emulate. The downtrodden people are the most vulnerable and bringing
a transformation in their lives is truly an exemplary achievement.

Friends, India is transforming at a fast pace. Our economy is poised to grow at 7.3 per cent of the
GDP in 2018-19 and projected to become the third largest economy in the next 10-15 years. While
this is good news, what is important is to ensure equitable distribution of the fruits of economic
prosperity. In other words, the poor and weaker sections should not be left behind in the growth
narrative of India.

It is the duty of those who are better off to think of the disadvantaged sections and help in their
uplift. Empowerment of women, who constitute almost half of India’s population, is very crucial for
the country to make progress and achieve economic prosperity.

Education is the foundation and the basic tool for women to be empowered. Even 70 years after
Independence, literacy rate among women is only 65.4 only per cent. It is estimated that about 68
per cent of adult illiterates in the country are women. How can we allow this situation to continue if
India aspires to emerge as one of the major economies?

As has been quite aptly said educating a woman is equivalent to educating an entire family. An
educated woman will not only be in a position to support the family economically but will also
ensure proper nutrition and education to children. Therefore, education is vital for women’s
economic, social and political empowerment.

In a bid to empower women, the government has launched initiatives such as Beti Bachao Beti
Padhao Scheme, Ujjwala and other schemes to promote women entrepreneurship. Niti Aayog also
set up a women entrepreneurship cell to promote women’s participation in our economy. We must
move beyond seeing women as beneficiaries of schemes and encourage them to be participants
in designing and implementing their vision for the country.

Right from ancient times, women In India have been treated as equals and with respect. Many of
our rivers are named after women. Whenever given an opportunity, they have excelled in different
fields from sports to flying combat aircraft. Maitreyi, who lived in Vedic times, is considered as a
symbol of the intellectual prowess of Indian women. Lakshmibai, the Rani of Jhansi, Legendary
singer, Lata Mangeshkar, Astronaut, Kalpana Chawla, badminton sensation, P. V. Sindhu, boxing
champion Mary Kom, cricketer Mithali Raj, Tennis star Sania Mirza and weightlifter Malleshwari,



crackIAS.com
cr

ac
kIA

S.co
m

just to name a few, are among the many women who brought name and fame to India. In the
ongoing Commonwealth Games too, Indian women are doing the nation proud.

Today women are heading Defence, External Affairs and Information and Broadcasting Portfolios.

However, in the modern times, the degeneration of value system is leading to undesirable trends
and we are witnessing barbaric incidents like rapes, female feticides and dowry killings. No
civilized society can tolerate such inhuman acts and the most stringent punishments have to be
meted to the criminals, who perpetrate those crimes.

Irrespective of how many legislations we frame and implement, there has to be a change in the
attitude of the people. The change must begin at home with the parents treating both boys and
girls as equals and not discriminating against the girl child. If the right environment is created from
childhood, attitudes will change and negative tendencies will be curbed.

As someone standing on the dais today, I see in this room and in the people present here, the
ideal mix for promoting inclusive growth and development in our country.

I am aware that through their CSR initiatives, corporates are already reaching out to communities.
The CSR outreach also provides an opportunity to the industry to partner with women, especially
those who are leading the change at the grass-root level. These women who came here today are
working with marginalised groups.

While we have 15 finalists and three winners with us today, what is truly heartening is that there
were 227 applications from across the country. Just imagine- 227 hubs of courage, vision and
development in small cities and villages across the country. The governments, corporates and civil
society must focus on these communities.

Shri Deveshwar and other industry leaders have shown their social commitment through Rs. 9,000
crore that they have spent on CSR.  Given the magnitude of the challenges before our country,
partnerships are important to collaborate to find solutions to complex problems and achieve the
desired results.

Indian industry has a major role to promote inclusive growth from the grass root level and we need
visionary business leaders to provide resources, ideas, energy and the drive in this regard.

To herald a new dawn in our nation, we must leverage the strengths of all sectors: the resolve and
resources of governments; the compassion and outreach of non-profits; the innovation, know-how,
and capabilities of the private sector; and the determination and aspiration of communities
especially the women. They lead differently and focus on development of their communities. 
Investing in women has a multiplier effect-- the good impact always goes beyond them to envelop
their families and communities.

My compliments to CII for felicitating women who are leading the social change at grassroots. I am
delighted that this is being undertaken through a dedicated CII Foundation set up for the purpose.

I once again congratulate all the winners and convey best wishes for all your future endeavours.

JAI HIND!”

***

AKT/BK/RK
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Who do you think you are?

In the film, The Party, there is a line ascribed to the Indian character Bakshi played by Peter
Sellers. In response to a taunt, “Who do you think you are?” Bakshi responds: “In India we don’t
think who we are, we know who we are.” For those of us, who are never quite sure what it means
to know who we are, such confidence is a great source of envy. But it is sometimes alarming,
when we not only seem to know who we are, but also seem to know who everyone else is. We
easily ascribe identities to others, nest those identities in a set of expectations, and confidently
proclaim the obligations that follow from those identities.

Collective identities matter to people. They may give a sense of belonging. They can sometimes
produce solidarity. Sometimes they are premised on a sense of superiority and domination.
Sometimes they are a defensive reaction against oppressive constructions that target people for
being who they are. Collective identities are produced through complex social, psychological and
historical mechanisms. Sometimes identities precede political action, sometimes they are
constructed through it. But in our public discourse there is something deeply suffocating and
inimical about the use of collective nouns and pronouns to capture identities. Almost all words that
designate any collective identity — “Hindus”, “Muslims”, “Dalits”, “Indian”, or even categories of
gender — are almost casually used to imprison people than recognise them. This is not the
occasion for theoretical exercises in notions of identity. But the utter lack of self-awareness, and
false confidence with which these terms are invoked should make us pause.

While it is a truism that identities matter, it is also a truism that when they are carelessly ascribed,
they become inimical to freedom. What does it mean to invoke the term “Indian Muslim”? What
does it mean to say, “I am Hindu” or I am “Jain or “Tamil?” These words have contextual uses, and
can be aspects of people’s self-definition. But they easily become tyrannical when the common
sense pitfalls of any collective noun or pronoun are ignored.
The pitfalls that make the easy ascription of collective identities fraught are obvious. But they bear
repeating. In invoking a collective identity, are we too easily ascribing a unity of purpose, meaning,
experience and capability to members of large group that they cannot possibly have? In ascribing
that unity, or measuring that identity against a benchmark, we abstract away the different textures,
struggles, individual engagement through which that identity becomes a hard won achievement, or
the diverse forms in which it is imagined. Second, Nietzsche once said, that only ahistorical beings
can be defined. To confidently name an identity is, in some ways, to freeze it; it is to impose a
stable set of expectations that circumscribe our possibility of action. We become manifestations of
that larger collective identity rather than agents who shape it.

Third, identities almost always seem to trap us in binaries, what Bhikhu Parekh in a lecture once
evocatively called “the false antinomies between closed wholes”. Identities are often maintained by
policing boundaries, if you are one thing, you cannot be another. Or worse, the truism that the
solidarity behind collective identities is often sustained by identifying a threat or an enemy. One of
the paradoxes of India is that at the level of vernacular practice, our identities can be a lot more
permeable. It is when we put the pressure on naming them (Is “X” practice Sikh of Hindu?) that
identities go from being open fields that we freely inhabit to closed fortresses that we zealously
guard. Fourth, public invocations of identity are insidiously colonising and easily displace reason
and argument. Which collective identity you can be slotted under is then assumed to give you
authority over some subjects not others, define your moral responsibilities, and even be a
predictor of what you might say. If an argument takes the form, “Speaking as ‘X’ I make the
following claim,” it is the speaking as X that is supposed to give you authority not the validity of
your claim.

India, of course, has the most nauseating history of imposing compulsory identities on people,
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through caste. But other casual invocations of public identity also extract huge moral costs. Just as
nationalism is a form of collective aggrandisement and narcissism, so do most collective identities
run the same risk. Collective identities efface individuality. The emphasis in describing everyone
first by the collective noun into which they can be slotted often completely forecloses any space of
interiority, no space for inwardness, or psychological complexity. Aurobindo was right in thinking
that at some point rigidified external social identities made India something akin to a charnel house
of rotted interiorities, to use Lukacs’ phrase. If you wanted to explore the depths of being and the
complexities of existence, you had to escape society; society always had its scripts ready for you.
Our constant inability to think of individuals outside of the collective noun under which we slot
them has a similar effect. And by subsuming people under abstractions, collective identities do
away with ordinary human sympathies.

Collective identities are also becoming scripts others control. They take away possibilities of self-
definition. When we use terms like Hindu, Muslim, Women, Dalit, casually in public discourse,
what do they actually mean? What expectations are associated with them? Are the listeners
associating the same meaning with that collective noun as the speaker? Do the listeners burden
those who inhabit these identities with different stereotypes than those who invoke them? Indian
public discourse is so suffocating in part because these collective nouns are the medium through
which we constantly misrecognise each other. Casual stereotyping is just one manifestation of
that.

These categories are perhaps inescapable. But we can be more self-aware about their
imprisoning logic. Contrary to the character Bakshi’s confidence, we don’t know who we are. We
get that confident certainty that we know who we are, or who other are by slotting them into boxes.
By naming them, putting them under a collective noun, we avoid the labour and hard work of
having to know who we are and who others are. Naming has become a substitute for knowing.
Perhaps we will be more liberated not if we have the illusory confidence that we know who we are,
but if we replied like Bulleh Shah: “Bulla ki jana main kaun?” For it is the tyranny of naming that
destroys our freedom, and makes us presumptuous enough to define others as well.
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Childline and POCSO e-Box Information at hand for 26 crore School children
Ministry of Women and Child Development

Childline and POCSO e-Box Information at hand for 26 crore
School children

Unique initiative after Smt. Maneka Gandhi suggested it to
Union HRD Minister

Posted On: 12 APR 2018 3:57PM by PIB Delhi

National Council Of Educational Research And Training (NCERT) has published the
information regarding Childline (1098) – 24x7 Helpline for children and POCSO E-
box on the back side of the front cover of all the course books from class 6th to class
12th.  To equip the children with the information regarding the possible modes of
protection / complaints, the Ministry of Women and Child Development had requested
Ministry of Human Resource Development and NCERT to publish this information. In a
telephonic discussion last year, Smt. Maneka Sanjay Gandhi had requested Shri
Javadekar to popularize POCSO e-Box and Childline 1098 through NCERT
publications, screening of educational films on child sexual abuse in the schools and
having strict norms for employing the support staff.

Smt Maneka Sanjay Gandhi, Minister of Women and Child Development thanked the
HRD Minister and NCERT for implementing her suggestion and stated that the parents,
guardians and teachers should remain vigilant about the children as well as their
behavior and any suspected situation should be reported immediately on the Childline
No.1098 and the POCSO e-Box.

Through these course books, the information is expected to reach approximately 26
crores school students in 15 lakh schools. NCERT was also advised that there may be
chapter in social science regarding the issues mentioned above.  The narrative may
continue till class 12th for having a reasonable impact on young minds.  The
information will not just reach these children, but is about to stay with them on daily
basis. As a result, it is expected that the children will be more aware and they may use
the Child Helpline or POCSO E-box, in case of any distress. The easy accessibility of
this information in the hand of children themselves may also deter the prospective
abusers, at least to a reasonable extent.

 The information in the form of these books will also be available to 10 lakh
teachers teaching through NCERT books along with the family members and to
the care givers of these children.  The percolation of such useful information
directly up to the last mile, is expected to create an environment of child safety
and empowerment in the country.
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Childline (1098- 24*7 Helpline for children) services

CHILDLINE 1098 is a national 24-hour toll free emergency phone service for children in
distress. The Helpline for Children is currently operational in 412 locations across the
country. Childline received 1.45 crore calls during April 2016-March 2017 and more
than 78 lakh calls during April -November 2017.The Child line provides assistance to
children in distress either by way of tele-counselling or physical rescue. 

 

POCSO (Protection of Children from Sexual Offences) E-box

POCSO e-Box is an online complaint management system for easy and direct reporting
of sexual offences against children and timely action against and timely action against
the offenders under POCSO Act 2012. POCSO e-Box was launched by the Minister for
Women and Child Development, Smt. Maneka Gandhi in New Delhi on 26.8.2016. Link
of the POCSO e-Box is : http://www.ncpcr.gov.in/user_complaints.php
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Centre for relook at Haj bar on disabled

The Centre told the Delhi High Court on Wednesday that it has advised the Haj Committee of India
to examine the “sensitive” provision that bars differently-abled persons from applying for the Haj
pilgrimage.

The Ministry of Minority Affairs’ submission before the High Court came in response to a petition
filed in public interest challenging a provision in the new Haj policy, which debars persons with
disabilities from applying for the pilgrimage to Mecca.

“In the new Haj policy for 2018-22, there was no change with regard to the eligibility criteria for
pilgrimage of Indian Muslims and the exact wordings about persons with disability used in the
previous policy for Haj 2013-17 were retained,” the affidavit said.

The Ministry added that the Haj Policy Review Committee has not dealt with this issue in
particular.

Last year, the total quota allocated to India was 1,70,025, out of which 1,25,025 was allocated to
the Haj Committee and 45,000 to private tour operators.

New Haj policy

According to the petition, the new Haj policy, issued in November last year, debars “persons
suffering from polio, tuberculosis, congestive and respiratory ailment, acute coronary insufficiency,
coronary thrombosis, mental disorder, infectious leprosy, AIDS or any other communicable
disability or handicap” from applying for the pilgrimage.

The petition said the new policy is against the various provisions of the Rights of Persons with
Disabilities Act, the Mental Health Act, and the National Mental Health Policy, which has equality
and non-discrimination as its guiding principles.

Necessary corrections

“As per prevailing practice for more than 30 years, persons suffering from physical disabilities or
suffering from specified diseases have been debarred from applying for Haj pilgrimage through the
Haj Committee,” the Ministry said.

However, it said it has asked for this to be reviewed in terms of the Rights of Persons with
Disabilities Act, 2016 so that necessary rections or amendments can be made in the Haj policy.

The Ministry further added, “There is fear of stampede or mishaps. And in such gruelling situation,
it is only the pilgrims with physical disabilities who are likely to suffer the most.”
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A promise falls short

One of the biggest challenges that the transgender community faces is for recognition of their
chosen names and gender. File   | Photo Credit: Shashi Ashiwal

On April 15, 2014, the Supreme Court passed the judgment in NALSA v. Union of India. It was a
judgment that came out of the blue, like a thunderbolt when no one was expecting it. It was in the
background of Suresh Koushal v. Union of India where the Supreme Court held that Section 377
could not be read down and it was for Parliament to decide on decriminalisation of homosexuality.

All of a sudden came NALSA, in which Justices K.S. Radhakrishnan and A.K. Sikri held that the
right to gender identity is inherent in one’s right to life, autonomy and dignity. They held that
transgender persons have the right to identify their gender as male, female or transgender
irrespective of medical sex reassignment and the right to expression of their chosen gender
identity.

NALSA brought with it great excitement and gave momentum to the trans rights movement in
India. Transgender persons have been criminalised, discriminated against, deprived of access to
education and employment, they have faced sexual and physical violence, even been killed due to
their gender choices. NALSA for the first time gave public recognition to the violence and
discrimination that the trans community faces in India and declared unequivocally their entitlement
to constitutional fundamental rights. With the fourth anniversary of NALSA coming up, it is time we
ask whether its promises are being fulfilled? Are there positive changes on the ground?

The apex court directed the Central and State governments to grant legal recognition of gender
identity of male, female or transgender; to provide reservations to transgender persons in
admission in educational institutions and in public appointments; to provide medical care to
transgender persons in hospitals and provide them separate public toilets and other facilities; to
frame social welfare schemes for their uplift; and to create public awareness.

These directions are far from being implemented. The proposed Transgender Persons Bill, 2016
was extremely problematic as it failed to even define transgender persons adequately and was
rejected by the trans community. Government forms have included the ‘TG’ option in the gender
category, but till date there is no law in place providing for a change in one’s name and gender
identity.

One of the biggest challenges that the transgender community faces is for recognition of their
chosen names and gender. Getting their changed names and gender markers in their birth
certificates, educational certificates, PAN cards, passports and identity documents is an uphill
battle with no norms or guidelines laid down for such change of legal identity. While NALSA
mandates the right to identify one’s gender even without medical intervention, government
authorities do not allow change of name and gender identity unless medical certificates show that
the person has undergone sex reassignment surgery, thus completely nullifying what the Supreme
Court aimed to protect.

While Kerala and Karnataka have introduced State Policies for Transgender Persons, there are no
schemes for reservation of transgender/intersex persons in educational institutions and public
employment. They are not included in any of the reserved categories, making education and
public employment out of bounds for them due to their transgender and gender non-conforming
status. Even within schools, universities and public institutions there are no gender neutral public
toilets.
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It is time to push purposefully for these reforms. Justice Chandrachud reiterated the stand of the
Supreme Court in the privacy judgment, reaffirming that the right to sexual orientation and gender
identity are some of our most intimate life decisions and need to be protected. It is time that these
exciting proclamations of constitutional rights are translated into realities on the ground. We need
a Gender Identity Law, that would provide for a person to change name and gender, and take
inspiration from Argentina, which introduced a law based on self-determination and provides full
recognition of a person’s self-defined gender identity. Such a law needs to hold clearly that
transgender persons will not need to prove they have had surgical procedures, hormonal therapy
or other psychological treatment and should clearly separate medical interventions from legal
recognition of their chosen name and gender.

The list of legal reforms that are needed to truly capture the letter and spirit of NALSA is long. The
Supreme Court has been constantly reiterating its stand on transgender rights, and it is time that
governments work towards the realisation of these rights.

Jayna Kothari is Executive Director, Centre for Law & Policy Research
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The India-Japan economic relationship remains underwhelming in relation to strategic ties
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‘Global IT Challenge for Youth with Disabilities (GITC), 2018’ to be held in New Delhi from 8th To
11th November, 2018
Ministry of Social Justice & Empowerment

‘Global IT Challenge for Youth with Disabilities (GITC), 2018’
to be held in New Delhi from 8th To 11th November, 2018

Posted On: 18 APR 2018 10:42AM by PIB Delhi

“Global IT Challenge for Youth with Disabilities (GITC), 2018” will be held in New Delhi
during 8th to 11th November, 2018. A Memorandum of Understanding (MoU) in this
regard was signed between Department of Empowerment of Persons with Disabilities
(DEPwD), Ministry of Social Justice and Empowerment and Rehabilitation International
Korea here yesterday. As per MoU, both the parties have agreed to cooperate in
making all arrangements for the successful events in providing all necessary financial,
logistics, manpower and other facilities.This event will have around 300 participants
including 120 Youth with disabilities from 24 Asia Pacific countries. GITC is being held
every year in Asia- Pacific region and such events were held in the past in countries
like Korea, China, Thailand, Vietnam etc.

This competition is amongst four categories of disabilities namely, Physical, Visual,
Hearing and Intellectual. The competition is a testing ground for individual as well as
group competencies in the field of IT. Awards will be given to the most successful
candidates from different categories of event.This competition is expected to enrich
further the IT skills of Youth with Disabilities further and help them emerge as future
leaders.

India is co-hosting the event alongwith Ministry of Health and Family Welfare,
Government of Korea and its organising partners namely Rehabilitation International
Korea and LG Group. The event will also have aSeminar for IT Forum in which the
countries will present their work and achievement in ensuring accessibility to persons
with disabilities in the IT sector.DEPwD will also involve major stakeholders in this
event, which would include Ministry of Electronics and Information Technology (MeitY),
Ministry of YouthAffairs and Sports and Ministry of Human Resource Development etc.

*****

NB/SK/jk/MoSJ&E/18.04.2018
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Clamour for death: On hanging rapists of minors

Each time a horrific sexual crime hits the headlines, there is a clamour for prescribing the death
penalty for such offences. Given this, it is perhaps no surprise that the gang-rape and murder of
an eight-year-old girl in Jammu and Kashmir has evoked a similar response. Union Minister for
Women and Child Development Maneka Gandhi has said her ministry will seek an amendment to
the Protection of Children from Sexual Offences Act, 2012, to provide for death as the maximum
punishment for the rape of those below 12. The anger is understandable but legislation ought to
be a well-considered exercise and not a response based on a sense of outrage over particular
incidents. The last time a ghastly crime led to legislative change was in 2013, following a national
outcry over the gang rape and murder of a woman in Delhi in December 2012. That set of
amendments to criminal law was a structured response, largely based on the recommendations of
a committee of eminent jurists. In its January 2013 report, the committee, headed by former Chief
Justice of India J.S. Verma, decided against recommending the death penalty for rape, despite
demands. It rightly took into account the possibility of awarding life sentences without remission for
aggravated sexual assault, as well as “the current thinking in favour of the abolition of the death
penalty”. However, the Criminal Law (Amendment) Act, 2013, set the death penalty for rape in the
event of it causing the victim’s death or a persistent vegetative state, and for repeat offenders.

In recent months, Madhya Pradesh, Rajasthan, Haryana and Arunachal Pradesh have sought
to amend the law to prescribe the death penalty for the rape of a minor below the age of 12. There
is a clear dichotomy of views on the desirability of prescribing a death penalty. Enlightened public
opinion would not approve of a vengeful state response to individual brutality, even if outraged
public opinion clamoured for it. Moreover, it should not be forgotten that the death penalty has
never been a deterrent against any sort of crime. There is little empirical evidence to show that
those about to commit a capital offence would stop themselves merely out of the fear of being
hanged. Further, there is a legitimate concern that the country’s judicial system has not been
consistent in awarding the death penalty. The Law Commission, while recommending abolition of
the death penalty, except in terrorism-related cases, observed that it is difficult to operate the
‘rarest of rare cases’ principle without a hint of arbitrariness. It will be especially wrong to force
judges to compare the relative ‘merits’ of rape victims based on their age and choose between
death sentence and life. Lengthy prison sentences, constituting both well-deserved consequences
for grave crimes and a life-long opportunity for penitence, will adequately meet the ends of justice.
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The myth of appeasement

In the current debate on the place of the Muslims in India, one variable has not been factored in —
their socio-economic situation — as if the dominant repertoire had shifted for good towards the
politics of symbols and identity. In socio-economic terms, Muslims are losing ground rapidly, even
if their situation is deteriorating more in northern and western India than in the south. Using the
two rounds of the Indian Human Development Survey (IHDS) of 2004-05 and 2011-12, we cover
here all four regions, that is, north, east, west, and south, each region being represented by two
states.

In the North, UP (where Muslims were 19.3 per cent of the population in the 2011 census) and
Haryana (17 per cent); in the East, Bihar (16.9 per cent) and West Bengal (27 per cent); in the
West, Gujarat (9.7 per cent) and Maharashtra (11.5 per cent) and in the South, Karnataka (12.9
per cent) and Kerala (26.6 per cent). The selected states constituted 68.5 per cent of the 170
million Muslims enumerated in 2011. We examine Muslims as a block because from a socio-
economic point of view, differences between the Muslim OBCs and other Muslims are remarkably
limited, compared to the gap that remains between Hindu OBCs and other Hindus.

Muslims are better off below the Vindhyas. In 2011-12, their annual per capita income in Kerala
was twice that of Gujarat Muslims and more than twice that of the UP Muslims. Hindus are more
affluent than Muslims, but the gap is smaller in poor states (Muslims earn 91 per cent of what the
Hindus earn in UP and 82 per cent of what they earn in Bihar) and below the Vindhyas (where the
percentage are respectively 73 per cent, 74 per cent and 75 per cent for Kerala, Maharashtra, and
Karnataka). The gap is the largest in West Bengal as well as Gujarat (where Muslims earn only 63
per cent of what Hindus earn in both states) and in Haryana (where Muslims earn only 33 per cent
of what Hindus earn, partly because of the poor condition of Muslim-dominated districts like Mewat
and, in contrast, the affluence of the adjacent Hindu-dominated district of Gurgaon).

In no state are Muslims better off than Hindu OBCs. More importantly, in most of the states,
Muslims earn less than Hindu Dalits: Their per capita annual income represents 68 per cent of that
of the Dalits in Haryana, 69 per cent in Gujarat, 79 per cent in West Bengal, 82 per cent in Kerala
and 87 per cent in Maharashtra. The only state where Muslims are better off than the Hindu Dalits
are Karnataka (where they earn 101 per cent of what the latter get), Bihar (115 per cent) and UP
(131 per cent).

The socio-economic situation of the Indian Muslims was less critical in 2004-05 when the results of
the first round of the IHDS were released. For instance, they earned much more than the Hindu
Dalits in Kerala (where they’ve dropped from 136 per cent to 82 per cent of what the latter
earned). Their status vis-à-vis Hindu Dalits has declined everywhere, except in UP (where they’ve
jumped from 124 per cent to 132 per cent). In Haryana, they’ve dropped from 85 per cent to 68 per
cent of the annual per capita revenue of Hindu Dalits, in Gujarat, from 76 per cent to 69 per cent,
in Maharashtra, from 90 per cent to 87 per cent, in Bihar, from 134 per cent to 115 per cent, in
West Bengal, from 81 per cent to 79 per cent, and in Karnataka, from 107 per cent to 101 per
cent. This erosion is not due to the Dalits’ substantial progress: The trend is even more
pronounced vis-à-vis the Hindu OBCs. In 2004-05, Muslims registered higher annual per capita
income vis-à-vis Hindu OBCs in UP and Bihar — no more in 2011-12. In some states, their decline
is dramatic: Muslims were neck to neck with the Hindu OBCs in Gujarat in 2004-05 (they then
earned 97 per cent of their annual per capita revenue), but seven years later, they lag behind at 72
per cent.

Following the pattern of income, Kerala tops in the education of Muslims. The percentage of
graduates among Muslims in Kerala is 4.3 per cent followed by Maharashtra (3.6 per cent) and UP
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(3.5 per cent). The least performing states are Haryana (0.6 per cent), Gujarat (1.6 per cent) and
West Bengal (2 per cent). These results are better than those of 2004-05, but they do not
necessarily reflect a significant educational improvement among Muslims when one compares
them with Hindu-SCs and Hindu-OBCs. Muslims lag behind the latter two in the percentage of
graduates except in UP (where they have 3.5 per cent — against 2.3 per cent among Dalits) and
in Bihar (3.1 per cent — against 0.9 per cent among Dalits).

The socio-economic condition of Muslims, who are largely working as artisans and petty
shopkeepers, is directly related to their participation in the formal sector. Less than 10 per cent of
them have a salaried job in the three states where they are among the poorest (Haryana, Bihar
and West Bengal), whereas more than 20 per cent of them have a salaried job in two of the states
where they are the richest (Kerala and Maharashtra). This achievement is partly due to reservation
policies: Many South Indian Muslims enjoy some form of positive discrimination. Karnataka set
aside 4 per cent quotas for Muslims as “more backward” within the OBC category and in Kerala,
Muslims are given 12 per cent sub-quotas within the 40 per cent reserved for OBCs in government
jobs. Unsurprisingly, Kerala is one of the two states (the other is UP) where Hindu Dalits do not
have a higher percentage of salaried jobs than Muslims (17.6 per cent as against 21.6 per cent).
And in Karnataka, the percentage of the graduates among Muslim OBCs is higher than the Muslim
average (3.1 per cent as against 2.8 per cent), showing that reservations help.

In June 2005, Prime Minister Manmohan Singh appointed a high level committee to report on the
situation of Muslims and suggest remedies for their deteriorating conditions. The Sachar
Committee report was immediately attacked by the Hindu nationalist movement which denounced
the pseudo-secularism of those Congressmen who “pampered” Muslims.

In a report it released last month on the “aspirational districts”, the Niti Aayog showed that 11 of
the 20 most backward districts were Muslim-dominated. Yet this body continues to focus on
districts, when the relevant units of analysis are communities, as shown by another commission
appointed under Manmohan Singh, the National Commission for Religious and Linguistic
Minorities, known as the Ranganath Misra Commission, which had recommended positive
discrimination policies for the minorities which were losing ground. But its report was not even
tabled in Parliament. Any move in favour of minorities looks illegitimate in the era of
majoritarianism.

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.pib.nic.in 2018-04-20

All Police officers should be re-trained on various aspects of sexual offences
Ministry of Women and Child Development

All Police officers should be re-trained on various aspects of
sexual offences

Smt Maneka Sanjay Gandhi writes to Chief Ministers of all
States/UTs highlighting necessary steps for dealing with
sexual offences

Posted On: 19 APR 2018 12:55PM by PIB Delhi

In a letter addressed to Chief Ministers of all the States/UTs, Smt. Maneka Sanjay Gandhi, Union
Minister for Women and Child Development has outlined various steps to be taken by the
States/UTs in preventing and curbing the crimes against women and children. Some of the steps
mentioned in the letter are:

All police officers should be re-trained on various aspects of sexual offences particularly
those related to collection and preservation of evidence.

1.

Instructions may be issued to all police officers that utmost priority is to be given to complete
the investigation of cases of sexual offences against children strictly as per the timelines of
Law.

2.

State Governments must take strict action against those police officers who are found to be
obstructing the investigation or colluding with the perpetrators of such cases.

3.

A quick and timely professional investigation is the only method in which a potential offender
can be deterred but this can be done only by the states as the police department is the state
subject. Forming a special cell only for sexual offences or specially for sexual offences on
children, would be a significant step in this regard.

4.

The Women and Child Development Minister offered help to State Governments in establishing
Forensic Laboratories in states which can be used for forensic analysis of evidence in the
investigation of sexual offences.

The WCD Minister has requested the states to generate awareness among the children in using
the e-box set up under POCSO with child-help line number 1098. The Minister also highlighted
that till date 175 One stop centres for women affected by violence have been set up by the
Ministry of Women and Child Development. One Stop Centres are to help those women who have
no access to either police or medical facilities or are not able to visit a police station in times of
distress.

The letter also stressed that Section 21 of the POCSO Act may be invoked in all cases wherever
failure to report or record is noted. Section 21 states that any officer who fails to report or record
the commission of an offence under section 19/20 of the Act is liable for punishment.

The WCD Minister called for suggestions from the state Governments on dealing with the crimes
against women and children.

***
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Religion can’t bar a person from rendering own version of it: SC

The film was a venerated projection of Guru Nanak in celluloid language, the CJI said.  

It is a violation of secularism for a religion to bar a person from writing a book about it or portraying
it through a painting, Justice D.Y. Chandrachud orally observed on Monday.

A religion cannot be adamant that its sole portrayal should be confined to just one “book.” It cannot
say that others are not free to sketch or render their version or ideas about the religion. Such a bar
is just not enforceable, Justice Chandrachud said.

The Supreme Court made the observation on a plea by Sikhism’s highest religious bodies to stop
the release of the National Award-winning and Censor Board-certified movie Nanak Shah Fakir for
having a human characterise Guru Nanak. The film won the National Award for promoting national
integrity. Chief Justice of India Dipak Misra, who led the Bench, said the film was only a
“venerated projection of Guru Nanak in celluloid language.” “Any injunction [on the film] will be
slightly stretching the constitutional principles,” the Chief Justice observed. “This is a regional film
which has won a National Award for promoting national integrity... it is not an ordinary award,”
Chief Justice Misra remarked.

Cinematograph Act

The Chief Justice said the film “actually makes people aware of the Gurus.” He said the issue in
the case was not the essential features of Sikhism, but instead, whether this movie has violated
the provisions of the Cinematograph Act.

At one point, the Chief Justice asked the opinion of senior advocate Ram Jethmalani, who was
sitting in the front row in his robes. “A religious injunction [against the human portrayal of the
Gurus] cannot be converted into a legal injunction... Human beings are portraying the Gurus... So
what?” Mr. Jethmalani, who has seen the film, said in court.

Senior advocate P.S. Patwalia, who is appearing for the Sikh religious bodies, said the Sikhs did
not believe in living Gods or idols. He said the film had actors playing the Guru and His family. Mr.
Patwalia said the SGPC, a statutory body, had resolved way back in 2003 against movies
featuring the Gurus. This resolution had been reiterated time and again over the years. “Under
Article 26, Sikhs have the freedom to manage their religious affairs, and every religion has rules,”
Mr. Patwalia submitted.

Senior advocate R.S. Suri, on behalf of the movie’s producers, said his client has great respect for
the religious bodies and has incorporated changes suggested by them. He said the film’s message
was that a “person is a person first before he or she became a Hindu or a Sikh, etc. People should
not be divided over religion. The movie is that.”

Towards the end of the hearing, Chief Justice Misra suggested whether the actor playing the Guru
could desist from taking credit. “Let him not be named, let it be an abstract person...” Chief Justice
Misra suggested orally. Finally, the court asked both parties to come up with suggestions to
resolve the dispute and posted the case for hearing in May.
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Cabinet nod for death for rape of minors

To improve the capacity of the judicial system, the government plans to set up new fast track
courts, special forensic labs exclusively for rape cases, forensic kits for rape cases at all police
stations and hospitals and dedicated manpower for investigation of such cases. This will be done
within three months on a “mission mode”.

The government also reiterated its plans to bring a national registry of sexual offenders.

The Justice Verma Committee, which was constituted in the aftermath of December 2012
gangrape in Delhi to recommend legal reforms to curb sexual assault crimes, in its report said
introduction of death penalty for rape may not have a deterrent effect and recommended
enhanced sentence of jail for the remainder of life.

As per the ordinance, for the crime of rape of a girl under 16 years, minimum punishment has
been increased from 10 years to 20 years, which can be extended to imprisonment for the rest of
life. Minimum punishment for rape of women has also been increased from rigorous imprisonment
of 7 years to 10 years, which can be extended to life imprisonment. It provides for speedy
investigation and trial, which must be completed in two months. There will be no provision for
anticipatory bail for a person accused of rape or gang rape of a girl under 16 years.
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Checks against atrocities

 

The Supreme Court, in its recent judgment in Subhash Kashinath Mahajan v. State of
Maharashtra, has stirred up a debate which is bound to impact the law and policy on the
prohibition of the practice of untouchability and prevention of atrocities against Scheduled Castes
(SCs) and Scheduled Tribes (STs) in India.

The empirical question of whether the Scheduled Castes and the Scheduled Tribes (Prevention of
Atrocities) Act, 1989 is really being misused by the filing of false cases (which is the basis for the
judgment) needs to be addressed by looking at the available data.

While it is true, as contended before the court, that National Crime Records Bureau (NCRB) data
show that 5,347 false cases involving SCs and 912 false cases involving STs were registered in
2016, it should be noted that these constituted only 9% and 10%, respectively, of the total number
of cases that were to be investigated by the police in that year. This would suggest that only about
one out of 10 cases filed is false.

The question that arises is whether the imposition of severe restrictions, on registration and arrest,
for all cases under the Act is justified. The other facts sought to be canvassed before the court
appear to be more anecdotal than based on concrete statistical data. Thus, there appears to be
little evidence that the Act is being rampantly misused. On the contrary, there is plenty of evidence
to support the view that the SCs/STs are victims of rising crime each year. NCRB data show that
in the past 10 years, crimes against SCs have risen by 51% (27,070 cases in 2006 and 40,801
crimes in 2016 were reported). Against STs it was by 13% (5,791 in 2006 and 6,568 cases in 2016
were reported). Studies by the National Law School of India University and Action Aid India have
shown that religious, social and other disabilities involving the practice of untouchability continue
to be widespread in India. Thus, there is much empirical evidence to support the stand that the Act
needs to be strengthened — not weakened.

Legislation on untouchability and atrocities against SCs/STs arguably constitutes a radical
departure from the usual approach of the criminal justice system. Unlike other offences,
untouchability is an offence under the Constitution — Article 17 prescribes that ‘the enforcement of
any disability arising out of untouchability shall be an offence punishable in accordance with law’.
Along with Articles 14, 21 and the rest of them, Article 17 is thus exalted to the position of a
fundamental right However, despite the laws, it is generally accepted that Article 17 has not
succeeded in achieving its mandate largely due to inadequate enforcement, in turn leading to low
conviction rates and a huge pendency of cases.

Consequently, the legislative trend has been to progressively make the penal law tougher. In
2016, several amendments were introduced to strengthen the 1989 Act such as: including more
acts as atrocities; increasing the quantum of punishment for the offences defined as atrocities;
imposing an enhanced duty on public servants such as police officers who are required to enforce
the Act; constituting special and exclusive courts to try offences under the Act; introducing time
limits for investigation and trial; providing enhanced state machinery for arrest, investigation and
trial; using presumptions to make convictions easier; and detailed regulation of the rights of victims
and witnesses under the Act.

A study of the enactments under the umbrella of Article 17 would leave little doubt that, as noted
by the apex court in various cases, offences under the untouchability and atrocities law constitute
a separate and special class of offences. Further, they signal a drastic departure from the normal
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approach to criminal justice. A study of the constitutional and legislative history relating to
SCs/STs would reveal a unique jurisprudence that has evolved on the subject, which mandates a
radically different and stronger approach to be adopted by the criminal justice system. In this
context, the recent decision by the Supreme Court might be seen to run counter to the legislative
trend of making the untouchability and atrocities laws harsher and tougher rather than softer.

The court’s judgment is noteworthy for reminding us that the untouchability and atrocities laws, in
its zeal to make the penal law stricter and more effective in the prosecution of offenders, cannot
violate basic civil liberties as enshrined in Articles 21 and 22 (liberties articulated by a number of
judges in Maneka Gandhi v. Union of India).

Even if the ruling on anticipatory bail is to be welcomed as protecting the accused from needless
arrest and humiliation on the one hand and as a victory for human rights on the other, whether
ordinary police powers of registering a first information report and making arrests in cognisable
cases should be whittled down to this extent in atrocity cases is a matter of deliberation. False and
frivolous complaints filed under untouchability legislation could also have been dealt with by other
means which include directions for prompt investigation and prosecution of such offences by the
police and others under the Indian Penal Code, 1860. It might have been more appropriate to
have left the delicate balancing act between the enforcement of penal laws and the protection of
civil liberties to Parliament, the body entrusted with the task of making our laws.

S. Japhet is Vice Chancellor, Bengaluru Central University, Bengaluru, and Nanda Kishore is
Advocate-on-Record, Supreme Court of India. The views expressed are personal
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Death penalty is not the answer

Amid belligerent demands for capital punishment for rapists, on Sunday the President signed an
ordinance that introduces the death penalty for those convicted of raping girls below the age of
12. But this clamour for introducing the most stringent punishment has conveniently sidestepped
the more cogent criticism of the systemic failures in addressing increasing sexual violence against
women and children.

For those looking at it from the point of view of rape survivors and their bitter experiences with the
criminal justice system, capital punishment for rape is the easiest and most convenient demand to
raise, yet the most harmful one also for rape survivors. The women’s movement has laid emphasis
on the need for the person raped to survive the assault, and in turn be enabled to book the
perpetrators.

Clamour for death: On hanging rapists of minors

There are numerous instances of the perpetrators killing their victims, so stringent anti-rape laws
are perceived not to be deterrents but measures that further instigate rapists to attack the victims.
In fact, the assumption that the severity of law is an adequate deterrent to crime being committed
is a highly contested one, given that brutal rapes in India have not decreased despite enforcement
of the Criminal Law (Amendment) Act, 2013 — a piece of legislation which prescribes the death
penalty and life imprisonment for sexual assaults that result in death or the victim being reduced to
a persistent vegetative state.

Women’s movements across the world have consistently criticised knee-jerk, populist “solutions”
to curbing sexual violence that in a highly patriarchal vein overemphasise the sexual aspect of the
assault and reinforce the stigma attached to rape. Such “solutions” are seen as undermining the
need to address the essential question of the rehabilitation of rape survivors, as well as the
question of the complicit role played by state agencies in denying justice to survivors. This
critique of capital punishment for rape stems from a concrete assessment of shoddy police
investigations, low conviction rates, the overall tendency of hesitation within the judiciary in
awarding severe punishment, and the capacity of stringent anti-rape legislation to enhance the
propensity of rapists to murder their victims.

The epidemic proportions that child rapes and sexual assaults on women are taking in India
necessitates discussion on the entire process: from the initial moment complaints reach police
stations to the moment of conviction, but more often, acquittal of sexual offenders.

It is well known that right from the moment the criminal justice system is supposed to kick in, there
is unwarranted delay by the police in filing missing person complaints and registering written
complaints of sexual assault survivors. The reason for such police inaction is a debate within itself,
but often enough, such inaction is connected to prevailing biases of class, caste, religion and
gender. What is important to note is that a delay in police investigation amounts to an obstruction
of justice since it allows the perpetrators to destroy crucial evidence and cover their tracks by
influencing witnesses, and, sometimes, even the survivor.

Crime in Kathua

The huge difficulty rape survivors face in police stations and hospitals where medical examinations
are carried out is another pertinent issue which is continually sidestepped. Such harassment tends
to come under the spotlight only in extreme cases, such as the one where a child, after being
sexually assaulted and left bleeding, was kept waiting for hours at a civil hospital in Gurugram in
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March this year.

Further, insensitive methods of police investigation, tardy filing of charge sheets, delayed forensic
reports, insensitive counselling, uneven disbursement of compensation to rape survivors,
aggressive cross-examination of the survivor and her witnesses by defence lawyers, inadequate
witness protection, and cumbersome court proceedings have together disempowered rape
complainants. No amount of retributive justice can enable rape survivors, especially children who
grapple with understanding their experience of hurt, to move on in life if the day-to-day pursuit of
justice is an uphill and disempowering process in itself.

Instead of harping on the quantum and severity of punishment, we have to highlight the issue of a
low conviction rate for rape. The dismal conviction rate for rape in India is a consequence of
complicity of state agencies. It is precisely this which contributes to the culpability of rapists and
nurtures the growing impunity with which sexual crimes are committed. This is a reality well
captured in National Crime Records Bureau data that show high figures of repeat sexual
offenders.

For the wheels of justice to start turning, it is essential to recognise that the crisis lies in the
precise manner in which the existing criminal justice system unfolds. India’s growing rape culture
is best reversed by enhancing conviction rates through reforms in the police and judicial systems,
and by augmenting measures to rehabilitate and empower rape survivors. We require nothing
short of the following: greater allocation of state resources towards the setting up of fast-track
courts; more one-stop crisis centres; proper witness protection; more expansive compensation for
rape survivors, and an overhaul of existing child protection services. Until these issues are
addressed, little will change on the ground.

Maya John, an Assistant Professor at Jesus and Mary College, New Delhi, is a women’s rights
activist
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India’s Haj quota increased; record number of pilgrims this year even without subsidy
Ministry of Minority Affairs

India’s Haj quota increased; record number of pilgrims this
year even without subsidy

Posted On: 22 APR 2018 2:24PM by PIB Mumbai

 

Union Minister for Minority Affairs Shri Mukhtar Abbas Naqvi said that for the first time after the
Independence, a record number of Muslims from the country will go to Haj this year and that too
without any subsidy. He was speaking today at a training camp organised for Haj “Khadim-Ul-
Hujjaj” at Haj House, in Mumbai.

Shri  Naqvi said that the Government led by Prime Minister Shri Narendra Modi has succeeded in
getting India’s Haj quota increased for the consecutive second year and for the first time after the
Independence, record 1,75,025 pilgrims from India will go to Haj 2018.

A total of 3,55,604 applications had been received for Haj which included 1,89,217 male and
1,66,387 female applicants.

This year, a total of 1,28,002 pilgrims will go through Haj Committee of India which include about
47 per cent females. 47,023 Haj pilgrims will go through Private Tour Operators.  Besides, for the
first time Muslim women from India will also go to Haj without “Mehram” (male companion). A total
of 1308 women have applied to go for Haj without “Mehram” and all of these women have been
exempted from lottery system and allowed to proceed to Haj.

A total of 6700 pilgrims will go from Ahmedabad, 350 from Aurangabad, 5550 from Bengaluru, 254
from Bhopal, 11,700 from Cochin, 4000 from Chennai, 19,000 from Delhi, 5140 from Gaya, 450
from Goa, 2950 from Guwahati, 7600 from Hyderabad, 5500 from Jaipur, 11,610 from Kolkata,
14,500 from Lucknow, 430 from Mangalore, 14,200 from Mumbai, 2800 from Nagpur, 2100 from
Ranchi, 8950 from Srinagar and 3250 from Varanasi.

In 2017, a total of Rs 1030 crore was paid to airlines for air fare for 1,24,852 Haj pilgrims.
Whereas, in 2018, a total of Rs 973 crore will be paid to airlines for 1,28,002 Haj pilgrims. It
means, Rs 57 crore less will be paid to airlines this year even after ending the Haj subsidy.

The Centre’s Modi Government’s commitment to transparency and strict directives given to the
airlines to check unreasonable increase in fares has ensured that Haj 2018 air fares have been
come down significantly this year.

Shri Naqvi said in the training camp that making the Haj process completely online/ digital has
helped to make the entire Haj process transparent and pro-pilgrims.

Minister said that Saudi Arabia has given green signal for India’s decision to reviving the option of
sending Haj pilgrims through sea route also and officials from both the countries are in discussion
on all the necessary formalities and technicalities so that Haj pilgrimage through sea route can be
started in the coming years.
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He also said that for the first time, choice of embarkation points has been given to Haj pilgrims
which has received overwhelming response.

In this training camp, 623 “Khadim-ul-Hujjaj” from all the states participated. Officials from Haj
Committee of India, Bruhan Mumbai Mahanagar Palika, Disaster Management agencies and
doctors informed them in detail, all the process related to Haj including accommodation, transport,
health and safety of Haj pilgrims at Makkah-Madina. For the first time, Female Haj Assistants will
be deployed to monitor various facilities for women Haj pilgrims.

Consul General of India at Jeddah, Mohammad Nur Rehman Sheikh, Haj Committee of India
Chairman Chaudhary Mehboob Ali Qaiser, Members of Haj Committee of India and other officials
were also present on the occasion.

NS/SA/RS
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Transgender column in PAN cards is a welcome step

The introduction of the transgender column in application forms of the Permanent Account
Number (PAN) is a welcome move. Four years ago, almost to the date, the Supreme Court
delivered the National Legal Services Authority (Nalsa) versus Union of India and Others
judgment, which guaranteed equal status to the transgender community and directed state and
central governments to ensure that all transgender persons have access to welfare schemes and
entitlements, including government-issued identity cards. The Central Board of Direct Taxes
(CBDT) has finally complied with the directive.

However, this is only the first step to ensure justice for a community that is discriminated against
by the State and society. For one, the procedure to change the gender and name on PAN cards
needs to be clarified — asking for a bevy of documents for proof of address, identity and date of
birth as specified under Section 114 (4) of the IT Rules would be to ignore the reality of many trans
and gender-queer persons, who may not be in possession of an identity card in their chosen
gender. They may not even have proof of address given that many leave home without their
original documents, live within families units that are not natal, and may stay as tenants without
rent agreements.

Neel Ghosh, a transman from Kolkata and a member of West Bengals’s transgender welfare
board, raises an important point when he says that to change an identity card one is usually asked
for another identity card with the ‘correct’ name and gender. What then of a transperson who does
not have this ‘correct’ ID card? CBDT would do well to look at including documentation such as
notarised affidavits to resolve this.

At the same time, staff at PAN card application centres need to receive clear directives on being
sensitive towards transgender persons. Accounts of staff stigmatising them, rejecting applications
outright and even asking for invalid documentation, such as a medical certificate of surgery, are
unfortunately all too common. The fact that the Nalsa judgment clearly states that it is both
“immoral and illegal” to insist on reassignment surgery as a means of proving transgender identity,
should be widely known.

If CBDT can address these concerns simultaneous to including transgender in PAN card forms, it
would go a long way to ensure that more people receive the entitlements intended for them, in
letter and not just in spirit.
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Secular Hindu, secular Muslim

Though ‘secular’ and ‘religious’ are conceptually related, people differ on the nature of this
relationship. For some, ‘secular’ means ‘anti-religious’. If so, nothing can be both secular and
religious. To be secular, a state must be anti-religious. Likewise, a secular person must oppose
religion. Strictly speaking, a secular Muslim or a secular Hindu is a contradiction in terms. How can
one be anti-religious if one holds religious beliefs? At best, a secular Muslim, say, is a person who
has given up his Islamic faith but remains Muslim culturally. This view runs into problems because
it presupposes that religion is unambiguously bad in a world where a large part of humanity
continues to be religious. A secular perspective so conceived is largely irrelevant in societies such
as India.

Therefore, some Indians propose another conception: ‘secular’ means ‘multi-religious’. A secular
state respects all religions by impartially facilitating them, funding their schools, valuing their
respective traditions. But this view too runs aground. It presupposes that religion is an
unambiguous good despite much evidence that it generates conflict and oppression. Why then
should states support religion? Besides, how can a person not be partial to his own religion? How
can we ask Jains to show equal respect to, say, Islam? Now, there are healthy traditions in India
that happily allow people to have multiple attachments and to respect virtually every faith. We
know that Hindus go to gurudwaras with much reverence and that Hindus and Muslims visit
dargahs with equal devotion. But such multi-faith loving individuals apart, it is unfair to expect
people to be deeply religious as well as (impartial) secular.

I therefore wish to challenge these views and offer an entirely different conception of the secular:
neither anti-religious nor naively multi-religious, it means ‘against institutionalised religious
domination’. Let me explain.

No one likes to be forced, controlled or dominated by another. None of us really likes to do things
we do not want, particularly when they are blatantly against our own interest or good. Yet the
exercise of power is rampant: not only are people forced to do things they would not otherwise do,
they almost appear to do them willingly. Why? Fear plays an important role here. We submit
because we know that refusal, defiance or disobedience begets the wrath of the powerful. Often,
this lesson is learnt the hard way. Someone from amongst us is terrorised, even killed. Images of
past brutality leave us with no choice but to do as we are told.

Though economic, political and status-related motives are usually behind such acts of domination,
frequently the motive is religious or religion-related. Consider the following: a woman is burnt at
the stake on allegations of witchcraft; a man is stoned to death for heresy, for holding beliefs or
opinions contrary to religious orthodoxy; a woman is not allowed to enter a temple because she is
menstruating and hence considered ‘polluted’; a man believed to be an ‘untouchable’ is humiliated
and killed for riding a horse, a privilege available only to the upper castes.

Common to these outrageous real life instances is that (a) persons are prevented from doing what
they want. He/she is excluded, marginalised, oppressed or humiliated on religious or religion-
related grounds. And that (b) both the victim and the perpetrator are from the same religious
community. Call this intra-religious domination.

Take another set of examples. A Muslim father kills Ankit, a Hindu, for loving his daughter;
churches are attacked by intolerant Hindus or militant Muslims; Hussain is unable to rent a house
in a Hindu-dominated building; Akhlaq is killed because he is alleged to have eaten beef/ killed a
cow. Here we have (a) discrimination, oppression or sheer violence on grounds of religion, but (b)
victims and perpetrators come from different religious communities. Call this inter-religious
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domination.

I wish to argue that ‘secular’ should mean not against religion or a simple-minded acceptance of
all religions but ‘opposition to institutionalised religious domination’. I say this because in Europe it
connoted opposition to the church, a classic instance of intra-religious domination — and in India,
rejection of caste or gender hierarchies, repudiation of religious extremism (intra-religious
domination) and, in addition, protection of a religious community from the power of another (inter-
religious domination). A secular perspective then demands that, in a multi-religious society, a state
be designed to impartially reduce inter- and intra-religious domination. Furthermore, it may help
people develop a form of respect proper for their own religion and that of others. For this to
happen, states should be impartial, rather than be partial to a particular religious community
(Hindus or Muslims) or a section thereof (male, upper castes).

But, more importantly, this view does not make a similar, virtually unrealisable demand of
impartiality from religious persons. It allows persons to be partial to their own religion and yet be
opposed to any aspect of it that perpetuates intra-religious or inter-religious domination. A
practising Hindu or Muslim can oppose any attempt by co-religionists to dominate people of other
faiths. Likewise, a Hindu is not any less Hindu if he opposes extremism within or religiously
grounded caste or gender oppression. A Muslim can, without contradiction, fight violence in the
name of Islam or women’s oppression. Indeed, the more attached one is to a religious community,
the more sensitive he is to its infirmities, and greater his resolve to stem the rot within it. Such a
person is partial to his own religion but precisely for that reason wants to expunge all that is
oppressive or degrading within it. This is how a person can be deeply Hindu, Muslim, Sikh or
Christian and yet be staunchly secular.

Receive the best of The Hindu delivered to your inbox everyday!
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With limited resources and time, it is crucial for States to assess which skills policies will make the
biggest impact
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The Right to be Forgotten debate has just begun

April 13, 2018, will go down in history as significant because of a judgment passed in the Royal
Court of Justice in London. Justice Mark Warby ruled in favour of a businessman who wanted
Google to remove search results about his past criminal conviction. Mr Warby said that the
businessman had shown remorse and that information about his crime and punishment had
become “out of date, irrelevant and of no sufficient legitimate interest to users of Google search to
justify its continued availability”.

Those in favour of the Right to be Forgotten argue that it can be used when the information about
an individual in the public domain is no longer relevant and when it does not really serve any
purpose. But, who is to decide this? In the case cited, the court has taken a decision. What about
similar cases in the future? Google, reports claim, has received more than two million similar
requests, since the European Union court of justice ruled in 2014 that irrelevant data could be
erased.

The judgment is unlikely to have an immediate effect on similar pleas around the world, but it
definitely charts the future course for this debate.

At one level, the right to be forgotten throws up complicated questions — and many of them
disturbing. Is it right, and more important safe, to block or erase past records from public access?
By upholding the right to be forgotten and expunging search links is the freedom of expression and
the freedom of press being infringed upon? Lawyers representing Google said that the “right to be
forgotten” ruling was “not a right to rewrite history or ... tailor your past...”.

At another level, it reinforces faith in the concept of reformative justice and that once a convict has
served her time she should no longer be associated with that past crime. It hinges on the belief
that prisons are correction and reformation centres, rather than institutions where the rejects of
society are locked up. The London verdict is within the provisions of the Rehabilitation of
Offenders Act 1974, which states that the burden of past crimes must not haunt ex-offenders for
the rest of their lives.

The verdict of April 13 is yet another example of the complications of the digital era.
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A summer of gathering discontent: on Dalit unrest

At the First Round Table Conference in 1930, B.R. Ambedkar reminded his audience: “The men
who fought with Clive in the battle of Plassey were the Dusads, and the Dusads are Untouchables.
The men who fought in the battle of Koregaon were the Mahars, and the Mahars are
Untouchables. Thus in the first battle and the last battle (1757-1818) it was the Untouchables who
fought on the side of the British and helped them conquer India.”

The battle of Koregaon was fought on January 1, 1818, between the upper caste army of the
Peshwa empire of the Marathas on one side, and the East India Company’s army manned by
Mahars and their British officers on the other. The result is viewed with mixed emotions in today’s
India. It is easy to say that an Indian empire lost to the British company. But it is difficult to not
acknowledge that probably the Indian empire lost because of its insistence on treating fellow
Indians as untouchables.

In pre-independent India, as part of his movement on behalf of the depressed classes, Ambedkar
used to commemorate the victory of the battle of Koregaon, and often visited the site of the battle
itself. That tradition of celebrating the rare triumph of broken men, over the twice-born, has been
followed without interruption even after Independence.

Two hundred years after that battle, no lessons appear to have been learnt. New year this time
began with the bicentennial celebrations of the “victory” of the lower castes being attacked by
mobs led by upper-caste leaders. The Devendra Fadnavis-led government in Maharashtra, which
is often called the new Peshwai, seemed to have done enough on New Year’s Day to justify that
label. The leaders of the anti-Dalit violence were allowed to roam free and Dalits are even today
agitating for the arrest of Sambhaji Bhide, who is said to be one of the principal instigators of the
violence.

Dalit march demands Bhide’s arrest

Anti-Dalit violence is not limited to Maharashtra alone. On February 15, a retired revenue officer
and Dalit activist, Bhanubhai Vankar immolated himself in the District Collectorate of Patan, north
Gujarat, to protest against the State government’s failure to regularise ownership of land tilled by a
Dalit. Also in Gujarat, on March 30 a 21-year-old Dalit youth called Pradip Rathod, of Timbi village
in Bhavnagar district, was killed allegedly by upper caste men for owning and riding a horse.
Around the same time, the Allahabad High Court dismissed a petition of a Dalit man, Sanjay
Kumar Jatav, who had sought its protection to ride a horse at his baarat (wedding procession)
around a village in western Uttar Pradesh’s Kasganj district. An administrative solution was sought
to be brokered by the district administrator to allow Sanjay to arrive on horseback at his marriage.
At least five Dalit MPs from the ruling Bharatiya Janata Party have publicly voiced misgivings
about the Central and State governments’ handling of Dalit issues.

Into this bubbling caste cauldron, on March 20, came the Supreme Court judgment in Subhash
Kashinath Mahajan v. the State of Maharashtra. The court in effect, defanged the Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989. The judgment directed, “in
respect of offences under the Atrocities Act, no arrest may be effected, if an accused person is a
public servant, without written permission of the appointing authority and if such a person is not a
public servant, without written permission of the Senior Superintendent of Police of the District…
As and when a person arrested is produced before the Magistrate, the Magistrate must apply his
mind to the reasons recorded and further detention should be allowed only if the reasons recorded
are found to be valid. To avoid false implication, before FIR is registered, preliminary enquiry may
be made whether the case falls in the parameters of the Atrocities Act and is not frivolous or



crackIAS.com

crackIAS.com

motivated.”

Notwithstanding the government’s feeble protestations of not being responsible and despite filing
an immediate review petition, the judgment was perceived as the straw that broke the camel’s
back. A nationwide bandh in the first week of April saw an outpouring of Dalit anger that
resulted in at least 10 deaths, mostly protesters. Protests had to be put down with the heavy hand
of the state. The genie of caste unrest has however escaped from the bottle of social control.
There has been a counter-mobilisation to do away with caste-based reservations in favour of the
Scheduled Castes. The nation stands teetering on the precipice of a hot summer of discontent. It
appears, as Ambedkar put it in his last address to the Constituent Assembly on November 25,
1949, that “those who suffer from inequality will blow up the structure of political democracy which
this Assembly has so laboriously built up.”

He had prophetically warned: “On the 26th of January 1950, we are going to enter into a life of
contradictions. In politics we will have equality and in social and economic life we will have
inequality. In politics we will be recognising the principle of one man one vote and one vote one
value. In our social and economic life, we shall, by reason of our social and economic structure,
continue to deny the principle of one man one value.”

It is an inescapable task of nation-building to seek to restore equal value to each individual who
has been rendered less than a whole by socially assigned caste fractions. Ambedkar’s postulate
for Dalit and Savarna alike was: “So long as you do not achieve social liberty, whatever freedom is
provided by the law is of no avail to you.” He warned: “It is not enough to be electors only. It is
necessary to be law-makers; otherwise those who can be law-makers will be the masters of those
who can only be electors.”

Politics reflects society. From the days of the Poona Pact of 1932, Dalits have been co-opted into
the power structure on terms dictated by others. They have been given a share of the pie, but
never the rights to distribute or allocate the pie. It took nearly 50 years after Independence before
a subaltern party headed by Kanshi Ram, managed to install a Dalit Chief Minister in its own right.
That “miracle of democracy”, to use P.V. Narasimha Rao’s felicitous phrase, grew into a full
majority in 2007 with Mayawati serving a five-year term as Chief Minister till 2012.

In the Lok Sabha elections of 2014, despite a largely intact vote share, her Bahujan Samaj Party
(BSP) failed to win a single seat in U.P. Dalit representation even in the reserved seats was
provided by BJP members, many of whom had been with the BSP earlier. In terms of political
power, Dalits today are no more independent wielders, but have been subordinated to their
assigned roles within the Hindutva umbrella.

The wilting of the Dalit political clout has simultaneously seen an increase in the use of legal and
illegal force against them, by those who think that they have at last regained their rightful roles of
dominance. In response, attempts are now being made to harness the Dalit vote to the votes of
others who feel equally alienated. Immediate results have followed, in the form of victories in by-
elections for the Lok Sabha from Phulpur and Gorakhpur, which were constituencies earlier
represented by the current Deputy Chief Minister and Chief Minister, respectively. Retribution
came in the Rajya Sabha elections, when the defeat of a BSP candidate also called Bhimrao
Ambedkar was loudly hailed as the revenge of Chanakyaniti.

Political power, however, cannot be an end in itself. The attempt must be to bring about a far more
equitable distribution of political and social power than has hitherto happened. That power must be
used to achieve social transformation and cultural change for an egalitarian India where Liberty,
Equality and Fraternity are available to all. We must strive to achieve “a just society… in which
ascending sense of reverence and descending sense of contempt is dissolved into the creation of
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a compassionate society”.

Sanjay Hegde is a senior advocate of the Supreme Court
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SC notice to govt. on petition to outlaw Section 377

The Supreme Court on Monday asked the government to respond to a plea by a hotelier to strike
down the colonial Section 377 of the Indian Penal Code which criminalises homosexuality.

A bench headed by Chief Justice Dipak Misra issued notice to the Centre on the plea by the Lalit
Suri hospitality group head Kesav Suri, seeking the ‘Right to choice of sexual orientation’ to be
declared as part of the fundamental right to life and personal liberty under Article 21 of the
Constitution.

The Bench, also comprising Justices A.M. Khanwilkar and D.Y. Chandrachud, considered the
submission of senior advocate Mukul Rohatgi on behalf of the hotelier and asked the Centre to
respond within a week.

January 8 ruling

On January 8, the three-judge Bench decided to re-visit a December 2013 verdict of the Supreme
Court in Suresh Kumar Kaushal versus Naz Foundation , which dismissed the LGBT community
as a negligible part of the population while virtually denying them the right of choice and sexual
orientation.

The court said a section of people cannot live in fear of a law which atrophies their right to choice
and natural sexual inclinations. It said societal morality changes with time and the law should
change pace with life, adding that the concept of consensual sex may require more protection.

While the court noted that Section 377 punishes carnal intercourse against order of nature, it
added that “the determination of order of nature is not a common phenomenon. Individual
autonomy and individual natural inclination cannot be atrophied unless the restrictions are
determined as reasonable”. It observed that what is natural for one may not be natural for the
other, but the confines of law cannot trample or curtail the inherent rights embedded with an
individual under Article 21 (right to life).

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.pib.nic.in 2018-04-24

Diu Smart City becomes first to run on 100% Renewable Energy during Daytime
Ministry of Housing & Urban Affairs

Diu Smart City becomes first to run on 100% Renewable
Energy during Daytime

Prototype being tested in Bengaluru Smart City to develop
Intelligent Traffic Management Solution

Night bazaar envisaged as part of Jaipur Smart City

Posted On: 23 APR 2018 2:52PM by PIB Delhi

Diu Smart City has become the first city in India, that runs on 100% renewable energy during
daytime setting a new benchmark for other cities to become clean and green. Diu had been
importing 73% of its power from Gujarat until last year. It has now adopted a two-pronged
approach whereby a 9 MW solar park spread over 50 hectares rocky barren land has been
developed besides installing solar panels on the roof tops on 79 government buildings thereby
generating 1.3 MW annually. To further enhance its solar capacity, Diu offers its residents a
subsidy of Rs 10, 000-50,000 for installing 1-5KW roof top solar panels. Diu is saving about
13,000 tonnes of carbon emissions every year. Due to low-cost solar energy, power tariffs have
been cut in residential category by 10% last year and 15% this year.

To improve traffic management in Bengaluru Smart City, a prototype of an intelligent traffic
management solution is currently being tested in collaboration with the Electronics City Township
Authority (ELCITA). It will provide traffic information that is currently unavailable, and help improve
management of commuter traffic. It involves capturing video streams from several cameras and
processing them using artificial intelligence so that typical traffic management tasks such as
vehicle detection, traffic density estimation and control of traffic lights can be automated for real-
time performance.

To revitalise urban public spaces and socially activating the area besides generating economic
activity, Jaipur Smart City Ltd (JSCL) has planned to develop night bazaar at Chaura Rasta, in
the heart of Pink city. The JSCL would register up to 700 vendors who will be allowed to set up
stalls, including eateries, between 9pm and 1am. The project will provide entertainment, culture
and shopping to citizens after office hours.
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Tougher isn’t better

From driverless cars to smart speakers, ieDecode demystifies new technology

Reactionary law reform has always been an easy way for governments to appear tough on crime,
and the Criminal Law (Amendment) Ordinance, 2018 is no different. It betrays a lack of thought on
the likely impact, and only serves to endanger the lives of future victims.

The five state reports of the Centre for Child and the Law, National Law School of India University,
Bangalore (CCL-NLSIU), on the functioning of special courts under the Protection of Children from
Sexual Offences (POCSO) Act, 2012 have demonstrated that one of the main causes for the low
rate of conviction under the Act is the appalling lack of infrastructure and manpower in the criminal
justice system. Most districts continue to try cases of child sexual abuse in regular sessions
courts, designated as “special courts” for the sake of compliance, and most such cases are tried
by “special” public prosecutors who are simultaneously trying cases under the NDPS Act, or, in
some cases, anti-terror legislation. Investigations are regularly botched up by an understaffed,
poorly trained, overburdened police force which has little to no forensic support, and is often
sympathetic towards the accused. Instead of addressing these issues which prevent the proper
implementation of the law, as it exists, on the ground, the ordinance has, instead, added to the
burden of a dysfunctional system.

CCL-NLSIU’s reports have demonstrated that the timelines for completion of the investigation, for
recording of evidence, and for completion of trial are never adhered to because functionaries in
the system (police, prosecutors and judges) find them impractical given their case load and the
facilities they have to work with. In fact, these timelines were found to have been adhered to only
in cases where the accused was acquitted because the victim and other witnesses turned hostile.
The rate of conviction was highest in cases which took over two years to complete, because,
practically, it takes that much time to record the evidence of all the witnesses. In light of this, the
fact that the ordinance reduces the time given to the police to file a chargesheet, and to the court
to decide appeals against sentencing, displays a complete lack of understanding about the issues
on the ground and a disturbing disregard for whether a law is implementable.

The POCSO and the Criminal Law (Amendment) Act, 2013 (CLAA) changed the sentencing
regime for sexual offences by introducing mandatory minimum sentences, thresholds a judge did
not have discretion to breach even if she felt there were mitigating circumstances that warranted it.
As a result, an “anchoring effect” is seen, whereby even if there are aggravating circumstances,
judges award only the mandatory minimum sentence. For instance, minimum sentences were
awarded in 54.94 per cent cases in Delhi, in 75 per cent cases in Assam, 72.05 per cent in
Maharashtra, and 39.39 per cent in Andhra Pradesh. Another effect of high mandatory minimum
sentences is that judges, in order to avoid awarding what they view to be a disproportionate
sentence, prefer to acquit the accused. Therefore, enhanced mandatory minimum punishments in
the ordinance are likely to be counterproductive.

Along the same lines, the ordinance has anchored its enhanced mandatory minimum sentences
and death penalty on age, without considering the issues that arise with age determination. The
reports of CCL-NLSIU have shown that given the unavailability or unreliability of age-related
documents in most parts of the country, reliance is placed on ossification tests to prove the age of
the victim in cases under the POCSO. Since an ossification test cannot pinpoint an exact age, and
operates with a margin of plus/minus two years, a majority of judges add two years to the upper
age limit to conclude that the victim is not a minor. For instance, if the ossification test states that
the victim was 14-16 years old, judges ordinarily add 2 years to 16, and conclude that the victim
was 18 years old at the time of the incident, and therefore acquit the accused. The same issue is
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likely to arise when considering whether the victim was below the age of 16 or 12, especially if the
judge does not believe the enhanced sentence (or the death penalty) is warranted.

But most importantly, the introduction of the death penalty for the rape of children under the age of
12 is likely to put future victims (and there will be future victims because the death penalty has
been shown to be no more a deterrent than a life sentence) at grave risk. Since the punishment for
rape and the punishment for murder are now the same, a rapist will have no incentive to spare his
victim’s life, especially since her testimony would be the most important piece of evidence against
him.

The government needs to invest in combating the rape culture that condones and encourages
rape — by age-appropriate sex education at all levels, by aggressive advertisement campaigns to
increase awareness and stimulate conversations about gender bias, everyday sexism, misogyny,
stereotypes, consent and equality, and by making concerted efforts to change the way society
raises its sons and daughters. Unless we, as citizens, can tie these issues to the goals and gains
of electoral politics, no political party will invest in these long term, and potentially expensive,
efforts.
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Remove references to leprosy as disability from law books: SC

The SC said leprosy is curable and patients should not be victims of social stigma.  

The Supreme Court on Tuesday asked the Centre and all States to remove references to leprosy
as a disability from statute books, saying leprosy is curable and patients should not be victims of
social stigma.

Chief Justice of India Dipak Misra, heading a three-judge Bench, said references to leprosy as a
disability in the written laws amounted to “statutory stigma.”

“Remove all the observations on leprosy from the laws, only then will there be parity,” the Chief
Justice said.

Additional Solicitor General Pinky Anand, for the Centre, said the government was taking steps to
delete the erring provisions from the enactments.

The court is hearing a PIL petition filed by Vidhi Centre for Legal Policy to repeal 119 Central and
State laws in practice since the 1950s which discriminate against leprosy patients, stigmatise and
isolate them despite the fact that modern medicine completely cures the disease.

Age-old beliefs about corrode minds and bring upon untold sufferings into the lives of leprosy
patients, the Supreme Court observed.

The petition has urged the court to intervene and pave the way for recognising the fundamental
right to equality, dignity and equal opportunity of persons affected by leprosy.

The court posted the case to July 5.
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Cabinet approves declaration of Scheduled Areas in respect of Rajasthan under Fifth Schedule to
the Constitution of India
Cabinet

Cabinet approves declaration of Scheduled Areas in respect
of Rajasthan under Fifth Schedule to the Constitution of
India

Posted On: 25 APR 2018 1:11PM by PIB Delhi

The Union Cabinet Chaired by Prime Minister Shri Narendra Modi has given approval
to the declaration of Scheduled Areas in respect of Rajasthan under Fifth Schedule to
the Constitution of India by rescinding the Constitution Order (C.O.)114 dated 12th

February 1981 and promulgation of a new Constitution Order.

 

The promulgation of new C.O. will ensure that the Scheduled Tribes of Rajasthan will
get benefits of protective measures available under the Fifth Schedule to the
Constitution of India.

 

The Rajasthan Government has requested for extension of Scheduled Areas in the
State of Rajasthan under Fifth Schedule to the Constitution of India.

 

Beneficiaries:

 

The Scheduled Tribes residing in Banswara, Dungarpur, Pratapgarh, and partial areas
of Udaipur, Rajsamand, Chittorgarh, Pali and Sirohi districts of Rajasthan will get
benefits of protective measures available under the Fifth Schedule to the Constitution
of India.

 

The  areas  comprising  of 3  complete districts  namely,Banswara, Dungarpur,
Pratapgarh; 9 complete tehsils, 1 complete block and 46 complete gram panchayats
covering 227 villages in district Udaipur, Rajsamand, Chittorgarh, Pali and Sirohi of
Rajasthan, would be included in the Scheduled Areas in the State of Rajasthan.

 

No additional funds are required as to be expended on account of declaration of
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Scheduled Areas.   This will be part of Tribal  Sub-Plan  (now renamed as   Tribal Sub-
Scheme) within existing schemes of Central and the State Government for more
focused attention in Scheduled Areas for effecting speedy development.

Background:

 

As per paragraph 6(1) of the Fifth Schedule {Article 244(1)} to the Constitution of India,
the expression 'Scheduled Areas' means ‘such areas as the President may by order
declare to be Scheduled Areas'.  In accordance with the provisions of paragraph 6(2) of
the Fifth Schedule to the Constitution, the President may at any time by order increase
the area of any Scheduled Area in a State after consultation with the Governor of that
State; rescind, in relation to any State or States, any order or orders made under this
paragraph, and in consultation with the Governor of the State concerned, make fresh
orders redefining the areas which are to be Scheduled Areas.

 

The Scheduled Areas were first notified in the year 1950. Subsequently, Constitution
Orders specifying the Scheduled Areas were issued for State of Rajasthan in1981. Due
to reorganization/creation of new districts and changes in population of Scheduled
Tribes as per 2011 Census, the Government of Rajasthan has requested for extension
of Scheduled Areas in the State of Rajasthan.

 

*****

AKT/VBA/SH

.

(Release ID: 1530130) Visitor Counter : 767

Read this release in: Gujarati , Tamil , Telugu
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The Criminal Law Amendment Ordinance, 2018
Security / Law / Strategic affairs

The Criminal Law Amendment
Ordinance, 2018

The Criminal Law (Amendment) Ordinance, 2018 was
promulgated on April 21, 2018.  It amends certain laws related to
rape of minors.  The amendments are as follows:

●

Amendments to Indian Penal Code (IPC), 1860: ●

Enhanced punishment for rape:  Under IPC, 1860, the offence
of rape is punishable with a rigorous imprisonment of at least
seven years up to life imprisonment, along with fine.  The
minimum imprisonment has been increased from seven years to
ten years. 

●

New offences:  The Ordinance introduces three new offences
relate to rape of minors, and increases the penalty for one:

●

Table 1: New offences under the IPC, 1860Sources: Indian Penal Code, 1860; The

Criminal Law (Amendment) Ordinance, 2018; PRS.

●

Amendments to Protection of Children from Sexual Offences Act
(POCSO), 2012:  Under the POCSO, 2012, for rape of minors
(below 18 years), the punishment is at least seven years or life
imprisonment, along with a fine.  For rape of minors below the
age of 12 years or for gang rape of minors, the punishment is
rigorous imprisonment of at least ten years or life imprisonment,
along with fine.  The Ordinance amends the POCSO, 2012 to
state that for all such offences, the punishment which is higher
between the POCSO, 2012 and IPC, 1860, will apply.   

●

Amendments to Code of Criminal Procedure (CrPC), 1973: ●

Time-bound investigation:  The CrPC, 1973 states that an
investigation into rape of a child must be completed within three
months.  The Ordinance reduces the time for completion of
investigation from three months to two months.  Further, the
Ordinance extends this timeline to all offences of rape (including
rape, gang rape, and rape of minors under the age of 12 years
and 16 years).

●

Appeal:  The Ordinance states that any appeal against a
sentence related to rape cases must be disposed of within six
months.

●

Anticipatory Bail:  The CrPC, 1973 lists conditions for grant of
anticipatory bail.  The Ordinance makes the provision of
anticipatory bail not applicable to rape and gang rape of minor
girls below 12 years of age and below 16 years of age.

●

Compensation:  The CrPC, 1973 provides that all rape victims
will be given free medical treatment and compensation by state
government.  This provision has been extended to cover rape
and gang rape of minor girls below 12 years and below 16 years

●

Current Status: Ordinance:
In force
Ministry: Law and Justice

Stage Date
Introduction April 21,

2018
Com. Ref.
Com. Rep.
Lok Sabha
Rajya Sabha

Relevant Links

  Ordinance Text  (575
KB)

  PRS Ordinance
Summary  (722 KB)
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of age.
Prior sanction:  The CrPC, 1973 states that prior sanction is
required for prosecution of all public servants, except for certain
offences, like rape.  This provision has been extended to cover
rape and gang rape of minor girls below 12 years and below 16
years of age.

●

Amendments to Indian Evidence Act, 1872:  Under the
Evidence Act, in determining whether the act was consensual or
not, the past sexual experience or character of the victim is
disregarded.  This provision has been extended to the rape and
gang rape of minor girls below 12 years of age and below 16
years of age.

●
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Should those who rape minors get the death penalty?

Faith in the law will be restored only if there is a severe deterrent to those committing heinous acts

The death penalty is warranted in today’s age because I think it acts as a strong deterrent. Let
me illustrate this with an example. When we were children, we were told that it was bad karma to
drop salt on the ground and that if we did, god would punish us. Now, no one can debate whether
god is morally right or wrong in meting out punishment to all those who waste salt. But the moral of
the story is that sometimes the pressure of a certain threat is enough to put the fear of god in a
child. Back then, people were governed by superstition; today, they are governed by laws, and
people should fear violating the rule of law.

If the purpose of laws is to achieve some semblance of justice, we have to bear in mind that it
must fulfil two purposes. One, people should have faith in the law which has been enacted. And
two, the law should generate fear in the hearts of potential criminals and violators.

If a child below the age of 12 becomes the victim of a traumatic event like rape, we have to deal
with the offender or offenders firmly. Anyone who takes advantage of a child’s innocence must be
dealt with firmly under the law of the land. Only a severe penalty will act as a deterrent to a
heinous crime. And only then will people’s faith in the law be restored and potential criminals be
afraid of breaking the law. Raping a child deserves a very harsh sentence, and that sentence is
death.

But just making a law doesn’t change anything. It needs to be followed by a stringent justice
system. The ordinance will definitely act as a check. There is a reason why rapes are under-
reported and registration of cases is not the norm. There is a certain stigma associated with the
subject of rape — more so when it happens within the family, by someone known to the child.
That’s why the number of cases reported are few. But if society gets reassurance that in cases like
this there is a law which will come to the aid of the victim, the secrecy surrounding this issue will
disappear. Once this is established, reporting will increase. We must remember that in most
cases, someone who the victim is familiar with commits the rape. So, this new law is more likely to
embolden people to report such cases. Also, the death penalty for raping minors does not mean
that all the accused will be hanged. The due process of law will kick in as soon as a complaint is
registered.

We also have to bear in mind that there is a consensus on the subject of capital punishment — if
anyone rapes a child, a severe punishment is required to be meted out. I think the government has
taken this decision after a lot of thought and I fail to understand those who think that the ordinance
is a knee-jerk reaction to the problem. To my mind, parliamentarians had initiated a debate on this
subject back in 2012-13 when they agreed that we need more stringent laws to address this
problem.

Pravin Ghuge is the Chairman of the Maharashtra State Commission for Protection of Child Rights
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There is no evidence to the show that the death penalty acts as a deterrent

Every time there is a public outcry due to sexual violence, the government quells the same by
enacting harsher legislation to portray their concern, instead of identifying solutions to address the
cause. It did this after the Nirbhaya rape case by enacting the Juvenile Justice (Care and
Protection of Children) Act, 2015, which overturned the well-entrenched philosophy of juvenile
justice, and it has done it yet again.

A fallacy has been created by the state that the punishment for rape/gang rape prior to the
ordinance was not sufficient for ‘justice’ to the child. It is necessary to clarify that the punishment
for such offences under the Indian Penal Code (IPC) and the Protection of Children from Sexual
Offences Act, 2012 (the POCSO Act), extended to life imprisonment, irrespective of the child’s
age, which met the principle of proportionality. Pursuant to demands of child rights practitioners,
the POCSO Act was enacted to create an enabling environment for children — finer calibration of
sexual offences; special procedures for children in police stations and in courts; acknowledgement
of the fact that children require support while journeying through the criminal justice system; and
rehabilitative measures. Their demand was not the death penalty. Though the POCSO Act did
positively respond in certain aspects, the enabling provisions have not been implemented, thus
denying children the envisaged ‘protection’.

Moreover, the IPC/the POCSO Act arises only after the sexual offence is committed. What is the
state doing to stop such occurrence? Shouldn’t safety of children be the prime concern? How is
inclusion of the death penalty going to keep our children secure? The government counters these
questions on the ground that the death penalty will deter the commission of sexual offences. There
is no evidence to show so, which is noted in Report No. 262 of the Law Commission of India on
the death penalty: “After many years of research and debate among statisticians, practitioners,
and theorists, a worldwide consensus has now emerged that there is no evidence to suggest that
the death penalty has a deterrent effect over and above its alternative — life imprisonment.” If
death sentence is not a deterrent, what is the purpose for providing such punishment for child
rape? Report No. 262 answers this: “In focusing on death penalty as the ultimate measure of
justice to victims, the restorative and rehabilitative aspects of justice are lost sight of. Reliance on
the death penalty diverts attention from other problems ailing the criminal justice system.”

In India, the deterrence aspect is further diluted due to uncertainty of punishment — perpetrators
believe that the chances of the crime being reported or conviction are very low, which is also
reflected by data. The ‘Study on Child Abuse: India 2007’, published by the Ministry of Women and
Child Development, shows that 72.1% of child respondents did not report sexual assault of
penetrative form to anyone. One of the reasons is that mostly the perpetrator is a ‘known
accused’. ‘Crime in India: 2015’ indicates that 94.8% of the accused under Section 4 (penetrative
sexual assault) and Section 6 (aggravated penetrative sexual assault) of the POCSO Act were
‘known accused’. It is apprehended that the death penalty will increase pressure on the child to not
report the crime. The conviction rate reflected in ‘Crime in India: 2016’ is low — 28.2% under
Sections 4 and 6 of the POCSO Act. Instead of attempting to instil fear in the minds of potential
rapists of minors, the state should concentrate on winning the confidence of children through
skilled investigation, modern forensic gathering, and establishing structures/appointing human
resources under the POCSO Act.

To ensure ‘justice’, the state should provide the child certainty of healing/rehabilitation; certainty
that sexual violence will be condemned by state actors; certainty of support to the child within and
outside the criminal justice system; certainty that the due process of law will be followed in all
cases of sexual offences.

Maharukh Adenwalla is a lawyer in Mumbai working on child rights
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The certainty and uniformity of the punishment and not the severity of it will reduce crime

Statistics have not been able to prove or disprove the efficacy of capital punishment as a
deterrent. While the U.K. has seen an increase in murders since 1965 when capital punishment for
murder was removed from the statute book, Canada has not seen any such impact since it
abolished the death penalty in 1976. The underlying socio-economic conditions in a society that
cause crimes seem to have as much of an impact on the increase or decrease of crimes as the
law does. The number of reported cases of rapes of children increased in India by 82% in 2016
compared to 2015. A climate of violence, social and economic insecurity, alienation, and a
progressive undermining of the status of women and children seem to have given an impetus to
carry out crimes against women and children. Therefore, I do agree with the proponents of capital
punishment when they say that the legal system must give a clear signal that we as a nation
consider the rape of children below the age of 12 as among the most heinous of offences. Making
such crimes punishable by capital punishment certainly gives such a signal.

Both the crimes that a society suffers and the punishments that it considers appropriate for such
crimes are a reflection of the standards of decency and propriety within that society. In the five
years that I served as a defence counsel in the Delhi High Court Legal Services Authority, I recall
the strong disapproval of the rape of children among the convict population in Tihar jail. Even
ruthless gangsters who were in prison for multiple murders abhorred those who raped minors, and
the jail staff had to often provide protection to those convicted for the rape of children. The recent
public defence of the rape accused in Kathua seems to indicate a dilution of social abhorrence for
the rape of a child. Given the growing polarisation in society and that both the police and the
judiciary are products of society, it seems unclear whether the state will be able to ensure a free
and fair trial.

Undoubtedly, it is not the severity of the punishment but the certainty and uniformity of it which will
reduce crime. Even for capital punishment to work as a deterrent, the fairness of the investigation,
the certainty of conviction, and the speed of the trial are vital. With the police and judicial
independence being under a cloud, especially after the incidents in Kathua and Unnao, the
deterrent value of capital punishment seems diminished unless police reforms and fast-track
courts are a part of the package.

Of equal significance is the concern raised by those opposing capital punishment, which is that by
equalising the punishment for rape and murder, it is likely that most child victims of rape will be
harmed so that the best witness is eliminated. Also, can the law alone bring about social change
or do we need other strong measures such as scientific investigations, better policing and gender
sensitisation of youth to grapple with this issue?

What I can say with certainty is that introducing capital punishment by way of the ordinance route
without a thorough debate was a dishonest decision. We have been deprived of the parliamentary
procedure of legislation, which is both democratic and constitutional and would have offered an
opportunity to discuss all the pros and cons, study international experience and hear all the
stakeholders to ascertain the impact of capital punishment. It is a welcome development that the
Delhi High Court has issued notice on a petition challenging this hasty ordinance.
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Nandita Rao is an advocate practising in the Delhi High Court

As told to Sonam Saigal

YES | Syed Ata Hasnain India risks its national security with low allocations to defence spending
Syed Ata Hasnain For a developing country that is
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Unpacking the Dalit angst

On April 4, Prime Minister Narendra Modi asserted: “No government has, perhaps, given
respect to Babasaheb the way our government has.” Stung by the criticism over his
government’s alleged inaction in defending the Scheduled Castes and Schedule Tribes
(Prevention of Atrocities) Act, 1989, before the Supreme Court, Mr. Modi cited his reverence for
Ambedkar as proof of his government’s commitment to the welfare of SCs and STs.

Mr. Modi deserves the credit he claimed for fast-tracking the construction of the Ambedkar
International Centre in New Delhi. The Congress was in power for two-thirds of those 25-odd
years that the project took for completion, but it behaved as if it never wanted to finish it.

However, Mr. Modi’s ‘credit’ amounts to nothing compared to the criticism that his government is
facing as being anti-Dalit. Some Dalit leaders of the Bharatiya Janata Party (BJP) too have openly
expressed dissatisfaction with the government, depriving it of the opportunity to dismiss the matter
as anti-BJP propaganda.

A summer of gathering discontent

In essence, the controversy over the Atrocities Act forces one to take a position on the special
provisions for the protection and welfare of SCs/STs. Can the interests of these groups be
ensured without resorting to special provisions? Second, one must consider the issue within the
larger context of the unprecedented attacks on the Constitution mounted by some BJP leaders.
Mr. Modi’s position appears ambiguous on special provisions and he is silent on the Constitution.

The apex court’s verdict has its origins in a 2014 report of the Parliamentary Standing Committee
on Social Justice headed by Ramesh Bais, a BJP MP. It recommended ‘an inbuilt provision’ to
protect those falsely implicated under the Atrocities Act. Through its verdict, the court has just
done that.

It is not as if those Dalits protesting against the verdict are bent on falsely implicating non-Dalits in
criminal cases, but they are concerned that the verdict will embolden obscurantist sections to
unleash violence on the community. It matters little that the guidelines confine to atrocity cases
involving government officials, but the Karni Sena has heard the message it wanted to hear.

Where the committee and the court erred is in their failure to revisit why Parliament thought it
necessary to make a draconian law that bypasses due process and whether the conditions have
changed so much to warrant dilution of the Act. Their single-minded pursuit to provide justice to
victims of false cases at the cost of the Act’s subject matter resembles more of a butcher’s
nonchalance rather than the diligence and empathy of a surgeon.

In the absence of populism

Ambedkar thundered thus in his Annihilation of Caste, “…turn in any direction you like, Caste is
the monster that crosses your path. You cannot have political reform, you cannot have economic
reform, unless you kill this monster.” Sadly, the received wisdom appears to be: to ignore the
monster is to have killed it. For example, Mr. Modi’s genuine aversion to caste as a divisive force
in society has been translated into myriad incongruities. One, the government still refuses to
release caste data from the Socio-Economic and Caste Census (SECC), reducing the SECC to
merely the Socio-Economic Census. Two, departing from tradition, the President’s annual address
to Parliament this year had no references to the government’s commitment to special care that
SC/STs and other weaker sections deserve.
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Three, traditionally the annual Economic Survey used to carry trends in social sector spending,
especially on SC/STs, minorities, etc. The Budget would follow a similar pattern. In 2015, the
government dropped this feature in these important policy documents. Justifying the erasure of
caste, the Finance Minister said, “Our commitment to the ‘Daridra Narayan’ is steadfast, as is
commitment to the Constitutional principles of Equality and Justice for All, without concern for
caste, creed or religion.” The Budget reverted to the old pattern from the very next year (2016-17)
but the change of heart was never explained. However, the Economic Survey still caters to a
casteless India.

Ambedkar’s Dhamma, Gandhi’s Swaraj

The aversion to caste in governance needs to be contrasted with caste calculus in elections. The
advocates of caste-blind approach are entitled to hope that it would lead to a casteless society.
But it can also throw us into Social Darwinism.

Dalits and other weaker sections revere the Constitution as the ultimate guarantor of their rights in
view of the way it recognises them. Most Indians also respect the Constitution for its obvious
merits. Two notable exceptions to this are the far left and the religious right, which is represented
by the Rashrtiya Swayamsevak Sangh, and while the former remains in margins, the latter has
come to dominate the mainstream.

As historian Ramachandra Guha highlighted, the RSS rejected the Constitution as it’s not in tune
with the Manusmriti whose laws, the RSS claimed in 1949, “excite the admiration of the world and
elicit spontaneous obedience and conformity [among Hindus in India].” The rub is the
“spontaneous obedience and conformity” to the caste system which Ambedkar found so
obnoxious that he burnt the book to express his outrage.

The only change in seven decades is that the RSS no longer invokes the Manusmriti, and its chief,
Mohan Bhagwat, takes a nuanced position by merely saying that the Constitution does not reflect
“Bharatiya ethos”. Union Minister Anantkumar Hegde ended the ambiguity, saying: “We are here
to change the Constitution.” A BJP MLA from Uttar Pradesh went a step ahead and declared that
India would be a Hindu Rashtra by 2024. No senior leader of the government or the party
contradicted any of these utterances. For Mr. Modi, silence doesn’t seem to be an option any
longer.

D. Shyam Babu is Senior Fellow, Centre for Policy Research, New Delhi. The views expressed
are personal
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